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INTRODUCTION
Kuenzel recognizes that this matter presents
challenging and difficult questions.

That view is not

shared by the State.
Rather, the State persistently argues that this is
an open-and-shut case grounded firmly upon solid evidence.
The State maintains that the prosecution’s case largely
remains unscathed in light of the new evidence, which in
any event does not meaningfully challenge the State’s
narrative:

Harvey Venn’s accomplice testimony is credible

and reliable because, despite the absence of any physical
evidence linking Kuenzel to the crime and the substantial
evidence indicating Venn’s direct involvement, April Harris
corroborates Venn’s claim that Kuenzel was with him—
contrary to the testimony of every witness who was
physically present at the convenience store that night and
who saw or spoke with Venn, but did not identify Kuenzel as
Venn’s companion.

In the State’s view, this “run of the

mill” case is so “ho hum” that oral argument would not
offer any benefit.

As it has since the inception of these

proceedings, the State, like a private civil litigant,
refuses to concede any ground or acknowledge any flaws in
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the prosecution’s handling of this matter.

We submit that

the fervor with which the parties disagree upon the facts
is emblematic of the need to deny summary judgment and
grant at least one opportunity for factual development and
merits consideration.
No less than the most accomplished prosecutor of
the last century supports Kuenzel’s claim of innocence.
With full access to the case file, Robert Morgenthau (and
others) reviewed the total evidence and concluded that
William Kuenzel is factually innocent, opining as follows:
Based on my review of the record in this case,
I am convinced to a reasonable degree of
prosecutorial certainty that there is little
to no doubt that Mr. Kuenzel is factually
innocent of having any involvement in the
murder of Linda Offord. I am further
convinced to a reasonable degree of
prosecutorial certainty that there is no doubt
that Mr. Kuenzel did not receive a
constitutionally permissible trial. Finally,
I am convinced to a reasonable degree of
prosecutorial certainty that the facts known
today but unknown to the trial jury are noncumulative, do not amount to mere impeachment
evidence and, had they been known at the time
of trial, Mr. Kuenzel would have been
acquitted, both because the prosecution could
not have proven guilt beyond a reasonable
doubt and because Mr. Kuenzel would almost
certainly appear innocent. It is my opinion
that Mr. Kuenzel is, indeed, factually
innocent and deserving of a new trial.

2
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See R. 66, Affidavit of Robert M. Morgenthau,
dated September 3, 2013, ¶ 16 (emphasis supplied).

What

weight should be attributed to Mr. Morgenthau’s affidavit
can be debated, but its significance cannot be overlooked
or ignored.

The court below did not consider this expert

testimony, and Kuenzel was not provided an opportunity to
present this expert testimony to the federal courts.
Moreover, the “actual innocence” as an exception to a state
court procedural default question considered by the federal
courts is different than the factual innocence question at
issue here; notions of federalism, comity, and respect for
state court proceedings are no longer an issue.
The State aims to paint Kuenzel as an abusive
litigant, but that portrayal is both unfair and inaccurate.
The truth is that, despite continuous requests since 1993,
Kuenzel has never received any opportunity to present the
merits of his claims in a court of law.

In fact, Kuenzel’s

discovery requests over the past two decades, although
largely uncontested, were never ruled upon; this severely
limited Kuenzel’s ability to develop further evidence in
support of his profound innocence claims despite obvious
and unassailable constitutional error — including
3
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intentional suppression by the prosecution of key evidence.
Although his case was “active” for nearly seven years,
Kuenzel received no discovery from the Circuit Court in
initial Rule 32 proceedings.

In federal court the State

continued to argue procedural default, and Kuenzel was
again refused any meaningful discovery by the District
Court.
It should be remembered that, in 2007, the
Eleventh Circuit reversed the district court’s second
summary dismissal of Kuenzel’s petition and remanded the
case based principally on the following reasoning:
Since the beginning of his federal action,
Kuenzel has argued that he is actually
innocent. But despite having expressly
addressed, in its series of rulings, Kuenzel’s
other arguments for equitable tolling, the
district court has never addressed Kuenzel’s
actual innocence claim. The phrase, “actual
innocence,” does not appear in any of the
district court’s relevant orders. While we do
not hint that Kuenzel’s claim of actual
innocence has real merit — or that he is even
entitled to an evidentiary hearing on this
claim — our view is that Kuenzel’s persistent
reliance on this argument warrants the
district court’s express acknowledgment,
especially because the district court examined
or mentioned Kuenzel’s other equitable tolling
arguments. We cannot dispose of this case
without dealing, in some way, with Kuenzel’s
claim of innocence; and we are uncomfortable
with ruling on this argument when the district
4
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court has made no findings or conclusions and
has not even mentioned the argument.
Kuenzel v. Allen, 488 F.3d 1341, 1345 n.3 (11th Cir. 2007).
Yet, on remand, the federal district court granted
no meaningful discovery—the court never even ruled upon
Kuenzel’s pending discovery motions, and accepted no
briefing prior to summarily denying Kuenzel’s petition for
a third time.

In so doing, the federal courts consistently

noted their narrow ability to infringe upon the deference
owed to state court tribunals to conduct factual
development, including the propriety of discovery or an
evidentiary hearing.
This is the very first time that the Alabama state
courts have had available certain central items of evidence
that paint a more complete picture of what happened on
November 9, 1987, and why.

The evidence—consisting of

sworn witness testimony and new physical evidence—tells a
compelling narrative that, if believed, would require
reversal of conviction on grounds of unreliability and
possible innocence, without prejudice to the State refiling
and re-prosecuting.

That it would be difficult for the

State to re-prosecute is a consideration, but we submit it

5
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does not outweigh the risk of taking William Kuenzel’s life
if he is, as claimed from Day One, innocent.
And finally, it must be remembered that it was the
State that withheld evidence at trial.

There can be no

question that April Harris’s grand jury testimony was
intentionally withheld by the prosecutor, and that other
grand jury testimony and police notes were not disclosed.
The affidavit of William Willingham, Kuenzel’s trial
counsel, confirms that these materials were not produced,
and also acknowledges his failure to conduct virtually any
factual investigation prior to trial.

(R. 76, 487.)

There

is no indication from the trial record that this evidence
was known to trial counsel and, in response, the State
offers no evidence that this evidence was previously
disclosed.

Of course, the prosecutor, Robert Rumsey, knew

of this evidence because he examined Harris and Crystal
Floyd, Venn’s 13 year-old girlfriend, before the grand
jury, and yet their testimony was not disclosed until 2010.
And as of at least July 2014, Robert Rumsey is the attorney
of record in a divorce proceeding for Harvey Venn, a man of
minimal means.

See Venn v. Venn, DR-2014-900040 (Circuit

Court, Tallapoosa Cty.).
6
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These considerations and developments naturally
raise disturbing questions.

We submit those questions

should be given one opportunity for exploration and
evaluation.

Underscoring Kuenzel’s lack of access to the

courts is the fact that he stands alone; counsel is unaware
of another capital case involving a compelling claim of
innocence and incontestable constitutional error where the
inmate failed to receive any opportunity for postconviction
merits consideration.
SUMMARY OF THE ARGUMENT
The Circuit Court erred when it summarily
dismissed Kuenzel’s Successive Petition for relief from
judgment.

First, the Circuit Court incorrectly determined

that Kuenzel’s actual innocence claim has been considered.
The federal courts held only that Kuenzel did not meet the
gateway established by Schlup v. Delo, 513 U.S. 298 (1995),
an equitable exception to a procedural default rule; the
federal courts made no determination on the merits of a
factual innocence claim, and the federal courts did not
issue any ruling on factual innocence under Alabama state
law.

Indeed, no court ever has considered and ruled on the

merits of Kuenzel’s claims at any point in

7
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postconviction.

The State does not demonstrate otherwise

and even agrees that such an adjudication by a federal
court would not bind the Alabama courts.
Second, that Kuenzel was pursuing relief in the
federal court cannot be a bar to presenting suppressed and
newly discovered evidence to the Alabama courts that goes
directly to the trial court’s jurisdiction to try the case
of Kuenzel’s innocence.

In the absence of any sufficiently

corroborating evidence, Alabama Code § 12-21-222 is a
constitutionally-prescribed jurisdictional prerequisite to
prosecution.

Here, Kuenzel maintains that the new evidence

demonstrates a complete lack of corroboration to Venn’s
accomplice testimony, not merely that the remaining
evidence is insufficient.

Simply stated, April Harris is

the sole linchpin to corroboration; her sworn testimony
before a grand jury provided four months after the crime is
as credible, if not more so, than her later trial
testimony.

Equally important, nothing prohibits this Court

from tolling the six month time period where justice so
demands.
Absent relief from this Court, there is a genuine
risk that an innocent man will be executed because a series
8
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of procedural defect doctrines are erroneously and unjustly
applied to deny Kuenzel his very first review, after more
than two decades, of his claim of actual innocence.
ARGUMENT
I.

KUENZEL’S WELL-FOUNDED ACTUAL INNOCENCE CLAIM HAS
NEVER BEEN REVIEWED OR CONSIDERED BY ANY
POSTCONVICTION COURT
The State asserts that “no officer of the court

wants an innocent person to be executed.”

If this concern

is genuine, as the State claims, and because the State also
recognizes that “the State courts have not adjudicated
[Kuenzel’s] claims of actual innocence,” it should follow
that the State would support an evidentiary hearing before
an Alabama court to guard against the execution of an
innocent person.
However, the Attorney General does not consent to
give Kuenzel judicial review on the basis that “Kuenzel
failed to file his post-conviction petition alleging actual
innocence within the time prescribed by Alabama Rule of
Evidence 32.2(c).”

Brief and Argument of the Appellee

(herein “State’s Brief”), at p. 2.

This is a reference to

Kuenzel’s proffer of additional evidence, acquired and
revealed over the last several years, that directly

9
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challenges the State’s theory presented at trial, was not
available to the jury, and which strongly indicates that
Kuenzel did not murder Linda Offord as Venn and Venn alone
claims.

The State correctly notes Kuenzel’s argument that

this newly discovered evidence may be considered on a Rule
32 petition because the effect of that evidence is to call
into question the jurisdiction of the trial court to
convict based on uncorroborated accomplice testimony.
Appellant’s Brief, at pp. 50-60.

See

At the very least, the

newly discovered evidence, if persuasive, requires a
finding that the conviction was illegal under Alabama’s
accomplice testimony rule, and thus was in excess of the
jurisdiction of the trial court.
Another key point is that Kuenzel has never had
his claim of actual innocence reviewed by any court, state
or federal.

The State errs in suggesting that the Eleventh

Circuit’s 2012 decision held Kuenzel’s newly discovered
evidence “insufficient to prove actual innocence.”
Brief, at p. 25.

State’s

Rather, as the Circuit wrote most

recently, the newly discovered evidence did not compel that
court to find that “it is more likely than not that no
reasonable juror would have convicted [Kuenzel] in the
10
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light of the new evidence.”

Kuenzel v. Commissioner, 690

F.3d 1311, 1318 (11th Cir. 2012) (quoting Schlup v. Delo,
513 U.S. 298, 327 (1995)).
In fact, in the Introduction to its opposition
brief, as opposed to its argument, the State gets it right;
at page 7 the State accurately summarizes the Eleventh
Circuit decision as holding merely that “Kuenzel had not
demonstrated his actual innocence in order to overcome the
procedural bar to the review of the merits of his federal
habeas corpus petition.”

More importantly, had the federal

courts rendered a decision on true actual innocence (as
opposed to procedural “innocence”), the State asserts that
it would not bind the Alabama courts.
at p. 26.

See State’s Brief,

Accordingly, Kuenzel’s inability to meet a

unique “gateway” exception to overcome a procedural bar to
federal evidentiary review does not constitute a holding on
actual innocence or the new evidence.
The Circuit Court erred when it dismissed the
Successive Petition without considering Kuenzel’s factual
innocence claim.

The Circuit Court wrongly accepted the

State’s argument that the federal courts disposition of
Kuenzel’s “actual innocence” claim disposed of the issue
11
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because the federal courts did not find Kuenzel guilty, but
rather that he had failed to present sufficient evidence of
innocence to justify the federal court’s disregarding a
state court procedural default.
The extraordinarily high bar to passing through
the Schlup gateway or even to grant an evidentiary hearing
is an artifact of the federal courts’ concern that they not
interfere with the power of the state courts to conduct
their own postconviction review of the constitutional
adequacy of a state criminal conviction.

All that Schlup

opens to such a petitioner is the remote chance that the
gateway to otherwise barred post-conviction review can be
opened for an actual innocence claim that passes the “no
reasonable juror” test.
That test is simply not the law of Alabama, for
the very good reason that the question for the Alabama
courts, as the State writes in its opposition brief, is
whether Alabama may be executing an innocent man.

Legal

research does not reveal a single reported decision in
which an Alabama court even cited Schlup, let alone
required a petitioner claiming actual innocence to meet the
Schlup requirements for an evidentiary hearing.
12
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While it

is true that the procedural bars of Rule 32 regarding
defaulted claims other than a claim of actual innocence
have been applied in death cases, see, e.g., Marshall v.
State, CR-10-0696, 2014 WL 1744103 (Ala. Cr. App. May 2,
2014), and it is true that actual innocence claims that
would be barred under Rule 32 have been refused postconviction review in non-death cases, see, e.g., McCartha
v. State, 78 So. 3d 1014 (Ala. Cr. App. 2011), no case is
reported in which a claim of actual innocence by a
petitioner under sentence of death, and who has never had a
post-conviction evidentiary hearing on that claim, has been
denied such a hearing when presented on a successive Rule
32 petition.
And this is not surprising.

William Kuenzel has

never had a postconviction review of his actual innocence
claim – because he has never had a hearing under either the
Alabama or the federal postconviction review process.
Counsel are unaware of any other person sentenced to death
in Alabama of whom this is true.

Kuenzel seeks here relief

in what is to all appearances a sui generis situation:

his

first evidentiary hearing into a claim of actual innocence,

13
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where all other claims have been procedurally barred from
review in either the state or federal courts.
“Consistent with society’s ‘overriding concern
with the justice of the finding of guilt’, the courts, as
well as the prosecution, must be vigilant to correct a
mistake.”

Ex parte Ward, 89 So. 3d 720 (Ala. 2011)

(internal citations omitted).1

Accordingly, even if the

Circuit Court was not yet persuaded of Kuenzel’s factual
innocence, given the quality and quantity of evidence that
was never considered by the factfinder, dismissal was
inappropriate at the pleading stage.

See Ex parte Ward, 89

So. 3d at 724 (“a Rule 32 petitioner does not have the
burden of proving his claims by a preponderance of the
evidence.

Rather, at the pleading stage, a petitioner must

provide only ‘a clear and specific statement of the grounds
upon which relief are sought”) (quoting Ford v. State, 831
So. 2d 641, 644 (Ala. Cr. App. 2001)).
1

That courts regularly find a way to correct decades’
old injustice was exemplified as of this filing when
the Appellate Division of the State of New York
overturned two 1993 kidnapping convictions in which the
trial was tainted by Brady violations – like the
instant case – long after the post-conviction time
periods had arguably expired. People v. Wagstaffe &
Connor, No. 2011-11663, 2014 N.Y. App. Div. LEXIS 6171
(N.Y. App. Div. Sept. 17, 2014).
14
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In sum, this Court and the State of Alabama face a
situation in which there is substantial, probative new
evidence, but there has never been a post-trial review of
Kuenzel’s claim of actual innocence.

Because of the

multitude of procedural bars ruled applicable heretofore,
no court has examined whether, in light of all the evidence
now extant, Alabama may be executing a factually innocent
man.

The question for this Court is precisely that:

it is

not whether no reasonable juror would have convicted him
based on a hypothetical trial in which his new evidence was
somehow adequately and persuasively presented (the federal
gateway standard).

The question is whether the State’s

evidence is reliable in light of what is now known, and
does justice and the overwhelming importance of not
executing an innocent man require that an Alabama court
hear all the evidence, see all the witnesses, and determine
for itself whether the trial jury erred in finding that
William Kuenzel committed this crime.

15
nydocs1-1037716.4

II. TO BAR CONSIDERATION OF THE SUPPRESSED AND NEWLY
DISCOVERED EVIDENCE BECAUSE IT WAS NOT PRESENTED
TO AN ALABAMA STATE COURT WITHIN SIX MONTHS OF ITS
DISCLOSURE, BUT RATHER TO A FEDERAL COURT SITTING
IN ALABAMA, IS TO READ A NON-EXISTENT JURISDICTION
INHIBITION INTO THE DISCOVERY PROVISION OF RULE
32.
Nothing in Alabama jurisprudence precludes one of
its courts from tolling the six month period in which to
commence a postconviction petition when justice demands
that it do.2

Statutes of limitations on postconviction

petitions are “jurisdictional” in the sense that the
failure of the State to raise such a defense is not waived
if it is not pleaded in the State’s answer.
In fact, in this very case, the State was
permitted to reassert a time-bar defense some three years
after it had been quashed by the Circuit Court.
State’s Brief, at pp. 3-4.

See

But where, as here, the newly

discovered evidence is unearthed in an active litigation
2

This argument is addressed to the power of the Alabama
courts to incorporate the State’s tolling
jurisprudence, and the inherent power of this court to
prevent a miscarriage of justice through the use of
procedural restrictions, into the Rule 32 statute of
limitations. That a Rule 32 procedural bar is
considered by the Federal courts to be an adequate
ground for refusing Federal review, see State’s Brief
p. 24, is simply another example of the deference the
federal courts properly pay to the state court’s own
review process.
16
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currently being prosecuted in a federal court, a state
court petition involving analogous factual issues, albeit
under state rather than Federal law, would necessarily have
been dismissed under Ala. Code § 6-5-440.

See Ex parte

Canal Ins. Co., 534 So.2d 582 (Ala. 1988) (applying the
Alabama first filed dismissal rule to an Alabama case filed
after a Federal case3).

Since the State concedes that a

federal determination on actual innocence, had one been
made, would not have been binding on the Alabama state
courts, see State’s Brief, at p. 26, the only way that
Kuenzel could have preserved his actual innocence claim
based on newly discovered evidence was to do precisely what
he did; continue to litigate in the federal forum seeking a
hearing on actual innocence and, after that issue was
resolved, to file in the state circuit court within the six
month period provided in Rule 32.
Unaddressed by the State’s arguments for
procedural bar are the reasons why the State failed to turn
over material evidence that it had in its possession for
3

The Alabama first filed rule, requiring dismissal of a
subsequently filed case, is generally reaffirmed in Ex
parte Boys & Girls Clubs of Southern Alabama, Inc.,
Case No. 1130051, 2014 WL 3012523, *19 (Ala. July 3,
2014).
17
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decades, or the consequences accruing from such
suppression.

Nothing prevented the State from disclosing

this evidence at any time, including when this Court was
considering the adequacy of corroboration under § 12-21-222
on direct appeal in 1990.

See Kuenzel v. State, 577 So. 2d

474, 514-15 (Ala. Cr. App. 1990).
Finally, the State’s refusal to “concede that any
evidence was withheld from Kuenzel” is contrary to
indisputable fact.

State’s Brief, at p. 38 n.4.

Kuenzel

has proven that critical materials were withheld through
multiple items of admissible evidence, and the State offers
nothing to the contrary indicating or even suggesting
disclosure prior to 2010.
III. THE COMPLETE LACK OF CORROBATION OF THE
INCRIMINATING TRIAL TESTIMONY OF THE ACTUAL
MURDERER HARVEY VENN IS A JURISDICTIONAL OMISSION
THAT IS COGNIZABLE ON A SUCCESSOR RULE 32
PETITION.
In an effort to bring this case within the
jurisprudence of Ex parte Seymour, 946 So. 2d 536 (Ala.
2006), the State mischaracterizes Kuenzel’s argument
regarding the accomplice testimony rule as a claim of “lack
of sufficient corroboration of accomplice testimony.”
State’s Brief, at pp. 28, 36 (emphasis supplied).

18
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Were

this Kuenzel’s argument, then Seymour and Patton v. State,
964 So. 2d 1247 (Ala Cr. App. 2007), the cases relied on by
the State, might be relevant.4

In Seymour and Patton, a

defendant was prosecuted by indictment, thus establishing
the jurisdiction of the court, but the indictments were
allegedly defective; in Patton because the indictment was
not sworn to, and in Seymour because the indictment omitted
an allegation regarding the mental state of the accused,
proof of which at trial was required under Alabama law.
Lack of any indictment surely remains a jurisdictional
matter in Alabama; insufficiency of an indictment, however,
is subject to the Rule 32 time bars.
The analogy to the instant case is perfect.
Kuenzel does not in this petition attack the sufficiency of
the corroboration of Venn’s testimony; he demonstrates that
in light of the totality of evidence now available, there
is no corroboration of Venn’s testimony.
Nothing the State identifies at pages 39-42 of its
brief satisfies corroboration required by § 12-21-222
4

Although Seymour and Patton still fail to account for
the sentencing cases, which properly deem an illegal
sentence, or a prosecution barred by Double Jeopardy,
to be per se jurisdictional for Rule 32 purposes. See
Appellant’s Brief, at pp. 50-60.
19
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because “it tends to connect [the] accused with the offense
only when given direction or interpreted by, and read in
conjunction with the testimony of the accomplice.”
Williams v. State, 72 So. 3d 721, 723 (Ala. Cr. App. 2010)
(internal citations omitted).

Testimony that Kuenzel and

Venn were together earlier in the day is insufficient
without further context.

See Anderson v. State, 44 Ala.

App. 388, 391-92, 210 So. 2d 436 (Ala. Cr. App. 1968)
(testimony that the defendant was with the accomplice prior
to the time of the crime, but that fails to connect the
defendant with the crime itself, is insufficient to satisfy
§ 12-21-222); Steele v. State, 512 So. 2d 142 (Ala. Cr.
App. 1987).
Evidence the State points to as supposedly
demonstrating “consciousness of guilt” through post-trial
conduct is understandable if it is assumed, arguendo, that
Kuenzel was wrongly convicted; the hapless actions taken by
unsophisticated people with little economic means to
correct a perceived injustice, while inexcusable, are not
probative of guilt absent the underlying premise that
Kuenzel is, in fact, guilty.

Clearly a conclusion cannot

support the inference.
20
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Nor can Venn’s testimony corroborate itself.

(See

Rumsey Summation, T.666 (“Harvey Vinn [sic] is not
circumstantial evidence.
testimony.”); T. 682-87.)

Harvey Vinn [sic] is direct
Without question, Harris was an

essential witness for the prosecution.
The Circuit Court committed plain error when it
refused to apply the well-settled “subtraction rule” to
determine whether or not Venn’s accomplice’s testimony is
sufficiently corroborated.
3d 758 (Ala. 2009).

See McCullough v. State, 21 So.

The Circuit Court’s statement that

“the accomplice’s testimony cannot be subtracted from the
equation nor can the non-accomplice testimony be considered
in a vacuum” (R. 449) is an inaccurate statement of Alabama
law that is contradicted by well-settled precedent of
recent vintage.

See Appellant’s Brief, at pp. 43-50.

To be clear, Kuenzel’s position is that, absent
April Harris’s testimony, there is no other evidence
offered by the prosecution that would or could satisfy §
12-21-222’s corroboration requirement.

The complete

absence of any evidence that meets the characteristics and
quality of corroboration evidence required by at least
McCullough, Williams, and Green v. State, 61 So. 3d. 386
21
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(Ala. Cr. App. 2010) presents a clear jurisdictional
defect.

The jurisdictional defect was unknown prior to or

at the time of trial because the prosecution inexcusably
suppressed clear Brady materials.

On this basis, reversal

is required.
In 1990 this Court considered Kuenzel’s direct
appeal challenge to the State’s failure to satisfy Alabama
Code § 12-21-222 and held that the testimony of April
Harris provided the necessary piece enabling this
jurisdictional threshold to be met.

Applying the

subtraction rule, the Alabama Court of Criminal Appeals
stated as follows:
Excluding Venn’s testimony, the evidence shows
that the murder was committed shortly after
11:00 p.m. April Harris testified that she
saw Venn’s car at the store between 9:30 and
10:00 p.m. and that she saw both Venn and
[Kuenzel] inside the store at that time.
Other witnesses testified that Venn and an
unidentified white male were at the store
sitting in Venn’s automobile around 10:00 or
10:30 p.m. In our opinion, this testimony,
while certainly not overwhelming, was
sufficient to corroborate Venn’s testimony and
to satisfy the requirements of § 12-21-222.
Kuenzel v. State, 577 So. 2d 474 (Ala. Cr. App. 1990).
Thus, the unique element required to provide statutory
jurisdiction came from Harris’s trial testimony.
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But that

testimony was improperly received and unconstitutionally
presented.
In 1990, the State had in its possession April
Harris’s grand jury testimony, provided mere months after
the crime, wherein she stated under oath that she did not
and could not identify any specific person.

The State

withheld this critical evidence from Kuenzel and every
court which adjudicated this case until 2010.

That

evidence provided under oath is of at least equal force to
Harris’s trial testimony, and fatally undermines statutory
jurisdiction.
At best, the prosecution offered accounts of
rumored involvement and innocuous statements lacking any
independent probative value suggesting Kuenzel’s commission
of this murder “without the aid of any testimony from the
accomplice.”

McCullough, 21 So. 3d at 762.

See id. at

762-64 (evidence that “does no more than ‘raise a suspicion
of guilt’” is insufficient to corroborate pursuant to § 1221-222); Miles v. State, 476 So. 2d 1228, 1234-35 (Ala. Cr.
App. 1985) (“The corroboration necessary to support the
testimony of the accomplice must be of some fact tending to
connect the accused with the crime.
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It must be substantive

and inconsistent with the innocence of the accused.”).
Because the evidence was insufficient to corroborate Venn’s
testimony, the Circuit Court lacked the ability to submit
the case to a jury because there was no jurisdiction
pursuant to § 12-21-222.
In light of this insufficiency, the Circuit Court
erred when it dismissed Kuenzel’s claim of lack of
corroboration.

At a minimum, it was error for the Circuit

Court to accept the State’s version as true at this stage
of proceedings where disputed material facts exist.
Ala. R. Crim. P. 32.9.

See

While Kuenzel respectfully submits

that this Court may exercise its discretion and find that
based on the evidence now available, the prosecution cannot
meet the corroboration requirements of § 12-21-222, at a
minimum, the Order should be vacated and the Circuit Court
instructed to hold a hearing and consider the competing
narratives before ruling upon the summary dismissal motion.
Finally, it bears repeating that the State’s
attempt to differentiate the illegal sentencing and double
jeopardy cases from the instant case is simply
tautological.

The State argues, for example, that “If a

Double Jeopardy error occurs or an illegal sentence is
24
nydocs1-1037716.4

imposed, both are jurisdictional issues because the court
is deciding a case or issuing a decree that it did not have
the authority to do.”

State’s Brief, at p. 35.

reasoning is totally circular.

That

Alabama allows a person

convicted of crime to be sentenced; if the sentence is
illegal it is “jurisdictional” under the applicable cases
despite the fact that the court had the power to impose
some sentence.

If a court convicts a person on proof that

later turns out to inculcate the double jeopardy rule, the
conviction lacks “jurisdiction” in that the defect can be
raised despite the Rule 32 time limits.
CONCLUSION
For all of the foregoing reasons, the Circuit
Court erred when it summarily dismissed the Successive
Petition because evidence unavailable at trial demonstrates
that Kuenzel is factually innocent and Kuenzel’s conviction
violates Alabama law because it was procured by and through
the uncorroborated testimony of an admitted accomplice.
Counsel have done everything in their power to
secure for Kuenzel what so many take for granted:

a single

opportunity to present claims to a judicial body, and to
have those claims considered on their merits.
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Despite

having litigated for over two decades in post-conviction,
Kuenzel has never been allowed to present his claims on
their merits to a court.

That, alone, is tragic.

As

officers of the court, we submit that this tragedy would be
exponentially greater if Kuenzel is executed without any
court having considered whether, in light of all the
suppressed evidence and other constitutional violations
that are now known, Kuenzel’s claims might be valid.
Kuenzel seeks one chance to present his case; one
fair chance to prove that he is not guilty and that there
is no credible evidence of his guilt.

It is respectfully

submitted that justice and equity demand that Kuenzel be
given that opportunity.
For all of the foregoing reasons, Kuenzel
respectfully asks this Court to reverse and vacate the
Order dismissing Kuenzel’s Successive Petition.
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