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This is a Capital Case 

QUESTIONS PRESENTED 

1. If Brady and Strickland claims first came to 
light after direct appeal, and an unintentional 
procedural default in state post-conviction 
proceedings bars all collateral review, may a first-
time habeas applicant revive his guilt phase claims 
under the “actual innocence” exception in Schlup v. 
Delo, 513 U.S. 298 (1995) by presenting evidence 
that would have prompted any reasonable juror to 
harbor a reasonable doubt based on a neutral review 
of the total record, or does Schlup require the 
applicant to overcome a nearly “conclusive” 
presumption of guilt with affirmative, positive proof 
of innocence? 

2. Does Schlup require that “new evidence” be 
newly presented, newly discovered or both? 
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OPINIONS BELOW 

The opinion of the United States Court of Appeals 
for the Eleventh Circuit is published as Kuenzel v. 
Commissioner, 690 F.3d 1311 (11th Cir. 2012) 
(“Kuenzel III”), and is included in the Appendix at 
1a-14a.  The United States District Court for the 
Northern District of Alabama issued three opinions 
that are included in the Appendix as follows:  
Kuenzel v. Allen, __ F. Supp. 2d __, 2009 WL 
8636196 (N.D. Ala. Dec. 16. 2009) (“2009 Opinion”) at 
72a-144a; Kuenzel v. Allen, No. CV-00-00316 (N.D. 
Ala. Aug. 6, 2010) (“Limited Discovery Order”) at 
60a-71a; and Kuenzel v. Allen, No. CV-00-00316, 
2011 WL 8473005 (N.D. Ala. Jan. 12, 2011) (“60(b) 
Opinion”) at 15a-59a. 

JURISDICTIONAL STATEMENT 

The decision of the Court of Appeals issued on 
August 17, 2012.  A timely petition for panel 
rehearing was denied on September 26, 2012.  
Pursuant to Supreme Court Rule 13, the Honorable 
Clarence Thomas, Circuit Justice for the Eleventh 
Circuit, granted Kuenzel’s request to extend the time 
within which to file this petition until January 25, 
2013.  The jurisdiction of this Court is invoked 
pursuant to 28 U.S.C. § 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

This case involves the Sixth Amendment to the 
United States Constitution, which provides: 

In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and 
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public trial, by an impartial jury of the 
State and district wherein the crime 
shall have been committed, which 
district shall have been previously 
ascertained by law, and to be informed 
of the nature and cause of the 
accusation; to be confronted with the 
witnesses against him; to have 
compulsory process for obtaining 
witnesses in his favor, and to have the 
Assistance of Counsel for his defence. 

This case also involves Section 1 of the 
Fourteenth Amendment to the United States 
Constitution, which provides in relevant part: 

No State shall make or enforce any law 
which shall abridge the privileges or 
immunities of citizens of the United 
States; nor shall any State deprive any 
person of life, liberty, or property, 
without due process of law; nor deny to 
any person within its jurisdiction the 
equal protection of the laws. 

Finally, this case involves 28 U.S.C. § 2244(d), 
which provides: 

(1)  A 1-year period of limitation shall 
apply to an application for a writ of 
habeas corpus by a person in custody 
pursuant to the judgment of a State 
court. The limitation period shall run 
from the latest of—  

(A)  the date on which the 
judgment became final by the 
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conclusion of direct review or the 
expiration of the time for seeking 
such review;  

(B)  the date on which the 
impediment to filing an 
application created by State 
action in violation of the 
Constitution or laws of the 
United States is removed, if the 
applicant was prevented from 
filing by such State action;  

(C)  the date on which the 
constitutional right asserted was 
initially recognized by the 
Supreme Court, if the right has 
been newly recognized by the 
Supreme Court and made 
retroactively applicable to cases 
on collateral review; or  

(D)  the date on which the factual 
predicate of the claim or claims 
presented could have been 
discovered through the exercise of 
due diligence.  

(2)  The time during which a properly 
filed application for State post-
conviction or other collateral review 
with respect to the pertinent judgment 
or claim is pending shall not be counted 
toward any period of limitation under 
this subsection.  
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STATEMENT OF THE CASE 

Introduction 

One rainy night in November 1987, a Sylacauga, 
Alabama convenience store clerk was killed during 
an apparent robbery attempt.  William Kuenzel was 
convicted of the crime, despite his adamant 
insistence of complete innocence.  Twice, Kuenzel 
refused a generous plea deal for this reason.  The 
prosecution’s case rests upon Harvey Venn, a self-
confessed accomplice who first denied, and then later 
admitted, participating in the crime.  Venn testified 
against Kuenzel in return for the same deal Kuenzel 
repeatedly rejected.  Venn’s testimony and a 
questionable eye witness are all that links Kuenzel 
to this crime.  In contrast, a mountain of physical 
and testimonial evidence directly implicates Venn.   

The new evidence and old evidence collectively 
cripple an extraordinarily weak prosecution case that 
relies upon the jury’s willingness to believe Venn’s 
inconsistent, conflicting, uncorroborated and self-
serving testimony deflecting blame from himself.  At 
a minimum, any juror likely would harbor 
reasonable doubt about Kuenzel’s involvement if the 
total evidence is viewed without the contaminating 
effects of a “strong” guilt bias.   

The courts below required affirmative, positive 
proof of innocence to overcome a nearly “conclusive” 
presumption of guilt.  That framework is difficult to 
reconcile with Schlup, because it fails to acknowledge 
that “new evidence” weakening an already-shaky 
case may lead any reasonable juror to have a 
reasonable doubt.     
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Absent this Court’s intervention, Kuenzel’s 
constitutional claims will remain completely 
unexamined due to a technical default.  For more 
than two decades the State has avoided all 
substantive merits review of well-documented Brady 
and Strickland claims by exploiting an error made in 
1993, when out-of-state pro bono counsel 
misinterpreted Alabama’s filing deadline by six 
months.   

This is a capital case and a first habeas petition.  
The proper interpretation of Schlup is essential 
because any standard that fails to reach the merits of 
Kuenzel’s defaulted guilt phase claims is incapable of 
adequately protecting the innocent.  This case offers 
a sound vehicle to answer the unresolved questions 
presented herein. 

All the Evidence, Old and New1 

In the summer of 1987, William Kuenzel, 25, and 
Harvey Venn, 18, became friends at the textile 
factory in Goodwater, Alabama where they worked.  
In September 1987, Venn moved into Kuenzel’s 
nearby residence.  In lieu of paying rent, Venn drove 
them to and from work.  Kuenzel did not own a car. 

                                                 
1   Abiding this Court’s instruction that Schlup review “requires 
a holistic judgment about ‘all the evidence,’ and its likely effect 
on reasonable jurors applying the reasonable-doubt standard,” 
House v. Bell, 547 U.S. 518, 539 (2006) (quoting Schlup, 513 
U.S. at 328), the old and new evidence is presented together.  
The “new evidence,” neither presented to the jury nor known by 
defense counsel at trial or on direct appeal, is denoted with an 
asterisk (“*”). 
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On Monday, November 9, 1987, Venn and 
Kuenzel worked until 2:30 p.m., and were last seen 
together around 7:00 p.m.  

Sometime after 8:00 p.m. that same evening, 
Venn visited the home of Crystal Floyd, his 13-year 
old girlfriend.*  (152a.)  Floyd recalls their 
interaction that evening, and describes why and how 
she knew that Venn was alone.*  (152a-153a.)  She 
related this encounter to the police, prosecutor and 
the grand jury.*  (153a-154a.)  Yet, Floyd did not 
testify at trial, and the foregoing information was 
unknown to Kuenzel until post-conviction because 
none of it was disclosed by the prosecution, or 
investigated by defense counsel. 

Venn next was observed by eight disinterested 
individuals nearly continuously between 10:00 and 
11:05 p.m. at the convenience store.  Each of those 
independent witnesses uniformly testified they saw 
Venn’s car, saw and/or spoke with Venn and noticed 
that Venn was accompanied by a white male.  None 
of those witnesses identified Kuenzel as this person.   

At some point between 11:05 and 11:20 p.m. 
Linda Jean Offord, the store clerk, was killed by a 
single round fired from a .16 gauge shotgun.  Her 
shift ended at 11:00 p.m., and she was covering for a 
co-worker running late.  Venn possessed a .16 gauge 
shotgun* that evening, (156a-160a), and Ms. Offord’s 
blood was found splattered on the left leg of his 
jeans.   

On Wednesday, November 11th, the police 
questioned Venn.  In his first statements, Venn said 
that, at 8:00 p.m., he traveled to the home of his 
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friend, Chris Morris.  Morris was not home, so Venn 
“went by his friend’s house to see if he was there.”  
Venn could not remember this friend’s name.  (180a-
182a.)  Venn admitted visiting the store Monday 
evening, but insisted he arrived home shortly after 
10:00 p.m. and did not, therefore, commit the 
murder.  (180a-184a.)  Venn confirmed he saw and 
spoke with a number of the witnesses who had seen 
him there, and identified a white male named David 
Pope as his companion.  Venn provided the police 
with a detailed description of Pope, along with Pope’s 
approximate age, relationship to Venn and likely 
residence.*  (181a-183a.) 

As for Kuenzel’s whereabouts that Monday, Venn 
told the police:  “He was in bed.  Far as I can 
remember he was.”*  (184a.)  In fact, Kuenzel’s 
stepfather testified at trial that, sometime after 
10:00 p.m., he observed Kuenzel asleep on a couch at 
the home he shared with Venn, 25 miles from the 
convenience store.   

The police focused on Venn because his claim of 
being home by 10:00 p.m. was contradicted by the 
reports of the eight disinterested witnesses who 
observed him at the store between 10:00 and 11:05 
p.m.  After executing a search warrant on Venn’s and 
Kuenzel’s residence later that Wednesday night, the 
police recovered the pants Venn wore Monday 
evening.  They were stained with Ms. Offord’s blood.   

When the police asked Venn about the stains, he 
first claimed it was “red paint” or “lead” from the 
textile factory (181a-183a); later, at trial, Venn 
testified—again falsely—that it was “squirrel blood.”  
(T.165-66, 542-43.)  There was no blood found 
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anywhere outside the store, except on Venn’s pants.  
(T.369-75.)  This blood evidence was, and remains, an 
undisputed fact of record:  the prosecution’s own 
serological expert concluded the stains were human 
blood matching the victim, and the prosecutor 
conceded the point during closing argument.  (204a.) 

At 2:20 a.m. on Sunday, November 15th, after 
days of being held in state custody, being 
interrogated without counsel, and threatened with a 
capital prosecution, Venn “confessed.”  He admitted 
that he had been at the store, but now implicated 
Kuenzel as his companion and the triggerman.   

Later that Sunday, the police asked Kuenzel to 
come in for questioning; he appeared voluntarily.  
The prosecutor presented Kuenzel with a choice:   he 
could enter a guilty plea and testify against Venn in 
exchange for an eight to ten year sentence, or he 
could go to trial on capital murder charges, in which 
case the State would seek the death penalty.  
Proclaiming his innocence, Kuenzel rejected the plea 
deal.  The prosecution then extended the same deal 
to Venn, and he accepted—Venn was released from 
prison in 1998.  (Notably, on the eve of trial, the 
prosecution once again offered Kuenzel this 
arrangement and, as before, he refused.  (173a-
174a.)) 

No physical evidence—neither fingerprints, blood, 
nor ballistics—connects Kuenzel to the crime, and 
the thin circumstantial evidence of Kuenzel’s guilt is, 
at best, highly speculative.   

Apart from Venn, there were eight witnesses 
physically present at the store between 10:00 and 
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11:05 p.m.  Not a single one identified Kuenzel as 
Venn’s companion.   

Only one person—April Harris, a teenage 
passenger in a car driving by—testified at trial that, 
for a split-second, she saw both Venn and Kuenzel 
inside the store.  Although Venn testified he never 
entered the store, and Harris contradicted Venn, her 
testimony was critical to the prosecution’s case 
because Ala. Code § 12-21-222 requires independent 
corroboration of accomplice testimony.  Harris 
resisted defense efforts to impeach her identification. 

Unbeknownst to Kuenzel, Harris’s testimony 
before the grand jury was that she “believed it was 
them,” but that she “couldn’t get any description” 
and “couldn’t really see a face.”*  (165a-167a.)  Harris 
further acknowledged that her “belief” she saw Venn 
and Kuenzel was based upon observing Venn’s car 
parked outside the store and two people of similar 
height, with similar hair.*  (167a.)  Kuenzel could not 
cross-examine Harris with these prior statements 
because the grand jury transcript was not produced 
until 2010—22 years after the trial.   

The Discovery of New Evidence 

The new evidence was uncovered, first, by 
Kuenzel’s pro bono post-conviction attorney.  During 
his initial investigation, he recovered the shotgun 
that Venn testified he borrowed from a co-worker 
and possessed in his car on the night of the murder.  
It is a .16 gauge, the same gauge shotgun as the 
murder weapon.   

At trial, Venn testified that his borrowed shotgun 
was a .12 gauge, and “the prosecutor clearly argued 
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that the Kuenzel [.16 gauge] shotgun was the murder 
weapon.”  (2009 Opinion, 129a.)  The prosecution 
never introduced Venn’s shotgun into evidence, and 
Kuenzel’s trial counsel never investigated Venn’s 
weapon.  Two of the three witnesses the defense 
presented—including Kuenzel’s alibi, his step-
father—testified that, one day before the murder, 
Kuenzel returned the .16 gauge shotgun he had 
borrowed.  But the jury had to find someone involved 
who possessed a .16 gauge.  Given that Venn’s 
shotgun was presented as a .12 gauge, jurors 
necessarily believed that Kuenzel’s witnesses were 
lying.  Kuenzel’s present ability to challenge this 
evidence where he could not at trial would be of 
critical importance. 

In February 2010, other new evidence was 
revealed by the prosecution under the following 
circumstances.  Just two months after the district 
court dismissed, for the third time, Kuenzel’s petition 
on the basis of procedural default, an Assistant 
Attorney General visited the home of Crystal Floyd.  
He carried with him a bag of documents that Floyd 
had never before seen, and that had not yet been 
disclosed in any proceeding.  After the State’s 
attorney left, Floyd contacted undersigned counsel 
and informed him of this visit. 2   

Following Floyd’s phone call and a 60(b) motion, 
the district court ordered limited discovery, and the 

                                                 
2   Notably, in response to the district court’s questioning of why 
this information had not previously been produced, the State’s 
attorney responded that he “only recently read the DA’s file.”  
(R.127-1.) 
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State produced 20 previously undisclosed documents, 
including grand jury testimony from Harris, Floyd 
and Epperson.  Among other things, this new 
evidence would have allowed defense counsel to 
undermine Harris’s trial testimony.   

This new evidence also would raise different, 
direct challenges to critical aspects of Venn’s 
testimony, and could explain certain notable gaps in 
Venn’s memory.  For example, Venn initially told the 
police that he visited “a friend” after leaving Chris 
Morris’s house, but could not remember the person’s 
name.  (181a.)  Floyd’s recollection of Venn’s visit 
that evening could identify this previously-unnamed 
individual and, given Floyd’s age, could explain 
Venn’s reluctance to name this “friend.”  Previously 
undisclosed police notes reflect that Venn’s “face got 
real flushed at the point when he’s saying ‘This guy 
wasn’t home.  Came on back towards Hollins,’” which 
is where Floyd lived with her parents.  (181a.)  

The State produced four records of police 
interviews conducted with Venn shortly after the 
crime.3  In addition to describing David Pope as a 
possible alternative suspect, one of those statements 
documented a police officer’s observation of bruises 
on Venn’s left eye and left arm, just two days after 
the murder.  (180a, 184a.)  Kuenzel promptly 
retained Dr. James Gill, Deputy Chief Medical 
Examiner for the City of New York, to examine the 
autopsy record.  Acknowledging the limitations of his 
                                                 
3   The disclosure of these statements directly contradicts the 
prosecutor’s in-court proclamation that:  “We have given 
[Kuenzel] every statement that Mr. Vinn [sic] made.”  (T.174.)  
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examination and what could have been investigated 
had this information been produced pre-trial, Dr. Gill 
nevertheless concluded to a reasonable degree of 
medical certainty that “the evidence is consistent 
with a factual scenario whereby Venn and Ms. Offord 
were involved in a physical altercation with one 
another shortly before Ms. Offord’s death.”  (R.137.) 

The reasons this evidence was not previously 
discovered and presented are twofold.  Kuenzel’s 
inexperienced and fee-capped counsel concedes that 
he failed to conduct virtually any factual inquiry, 
leaving untouched the lowest-hanging of fruit during 
the 27.75 hours in total he devoted to witness 
interviews and discovery-related matters on both the 
guilt and sentencing phases.  (171a-179a.)  Trial 
counsel explains why he felt “lulled into 
complacency” by the prosecutor, and how he relied to 
his and Kuenzel’s detriment on the prosecution’s 
false claim that all Brady material had been 
produced.  See generally Maples v. Thomas, 132 S. 
Ct. 912, 917-18 (2012).  

The prosecutorial misconduct here is equally 
shocking and includes, at least:  tactical suppression 
of key evidence; provision of false testimony; 
fraudulent in-court representations; and a 
remarkably uncritical police investigation.  There are 
also two—and only two—pieces of evidence 
inexplicably missing from the Talladega County 
evidence locker:  Venn’s bloody pants and the alleged 
murder weapon. 
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Relevant Proceedings Below 

The Procedural Default 

Kuenzel’s Strickland and Brady claims were not 
developed by appointed counsel on direct appeal, and 
they were held procedurally defaulted in state post-
conviction because his out-of-state pro bono counsel 
filed the Rule 32 petition six months beyond the 2-
year limitations period. 

Specifically, Kuenzel filed his Rule 32 petition on 
October 4, 1993, within two years of this Court’s 
October 7, 1991 denial of certiorari on direct appeal, 
but two years and six months after March 28, 1991, 
the date the Alabama Supreme Court’s direct appeal 
denial was certified.  Counsel’s misinterpretation is 
the reason Kuenzel has been held to have 
procedurally defaulted his claims in state court. 

The Time Bar 

In addition to a state court procedural default, 
Kuenzel’s claims also were time barred in federal 
court on the theory that he should have filed a 
prophylactic federal habeas petition in 1997, within 
one year of AEDPA’s enactment.   

Kuenzel eventually filed a federal placeholder 
petition on February 7, 2000.  He did not file a 
placeholder petition in 1997 because, on May 6, 1996, 
the Talladega County circuit court expressly vacated 
a prior ruling dismissing Kuenzel’s Rule 32 petition 
as untimely, reinstated the petition, and ordered the 
State to answer.  (R.112-1.)  Between May 6, 1996 
and February 18, 1999, the Talladega County circuit 
court treated the Rule 32 petition as “timely,” and 
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Kuenzel prepared for a merits hearing pursuant to 
the trial judge’s letter instruction.  On February 16, 
1999, the State moved “to reinstate” the prior 
dismissal order, and the court granted that request 
two days later. 

Kuenzel argued that equitable tolling should 
apply, either because he was misled by the court’s 
order, or because of the post-AEDPA uncertainty 
surrounding parallel petitions for post-conviction 
relief in state and federal court.  Respondents 
successfully argued that, because the state courts 
upheld their subsequent motion in 1999 seeking “re-
instatement” of a 1994 ruling dismissing the Rule 32 
petition as “untimely,” the untimeliness related back 
to the original, pre-AEDPA filing deadline and, 
therefore, § 2241(d)’s limitation period was not tolled. 

Ultimately the district court concluded that “an 
‘actual innocence’ exception applies to time-barred 
claims as well as to those that have been 
procedurally defaulted… given the serious 
implications of barring a claim by one who 
demonstrates his actual innocence,” (2009 Opinion, 
98a-99a),4 but held that Kuenzel failed to 
demonstrate Schlup “actual innocence.”  The 
Eleventh Circuit avoided this question because it, 
too, held that Kuenzel failed to satisfy Schlup. 

                                                 
4  It is anticipated the Court will soon resolve this question in 
McQuiggin v. Perkins, No 12-126. 
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“Newly Presented” vs. “Newly Discovered” 

The district court acknowledged that “‘[n]ew 
evidence’ has not been defined by the Supreme Court 
or the Eleventh Circuit Court of Appeals in the 
context of the [Schlup] gateway,” and that the 
circuits are split on its definition.  (Id., 102a-103a.  
See generally id. 102a-115a (collecting cases 
discussing the split of authorities concerning “newly 
presented” versus “newly discovered” evidence).)  The 
district court selected the Fifth Circuit’s standard.  
Applying the “newly discovered” definition of “new 
evidence,” the district court rejected all of Kuenzel’s 
evidence because it existed at the time of trial and, 
therefore, theoretically could have been presented.  
(See, e.g., id., 137a (“Evidence of ineffective 
assistance, however, is not evidence of actual 
innocence.”).)  After denying the need to hear live 
testimony, the district court deemed all of Kuenzel’s 
new evidence unreliable on a cold, paper record.   

On appeal, Kuenzel argued to the circuit court 
that his evidence qualifies as “new” under Schlup 
because, although it existed at trial, Brady and 
Strickland error prevented it from being known by 
the defense or presented to the jury.   

The circuit court avoided defining “new evidence” 
by accepting Kuenzel’s evidence “as both true and 
‘new,’” and still deemed it insufficient to support 
gateway innocence.  (Kuenzel III, 10a-14a.)   
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Weighing the Evidence  

Both lower courts found that Kuenzel’s 
evidentiary proffer fell short.  In so doing, each court 
expressly held that the Schlup gateway standard 
incorporates a “strong presumption of guilt,” and 
adjudicated Kuenzel’s claim in relation to that 
threshold.  (Id., 14a.  See also id., 10a (quoting 
Schlup, 513 U.S. at 326 n.42); 2009 Opinion, 100a 
(same).) 

1. The district court interpreted Schlup to impose 
an affirmative obligation to rebut a “strong” 
presumption of guilt that is, “in the vast majority of 
the cases conclusive.”  (Id.)  According to the district 
court, Schlup requires “positive proof of innocence,” 
meaning “some evidence that positively refutes the 
possibility that the defendant committed the crime.”  
(Limited Discovery Order, 68a.)  The court held that 
Kuenzel’s evidence simply levels “attacks on the 
credibility of witnesses, which is insufficient to 
support a showing of actual innocence.”  (2009 
Opinion, 137a-138a.)   

Although acknowledging Venn’s “disjointed and 
muddled [testimony],” “inconsistencies with previous 
statements and his vague memory of several details,” 
the district court tethered its findings to the jury’s 
acceptance of Venn’s testimony at trial.  (See id., 
129a; 60(b) Opinion, 57a-58a.)  “Even though much of 
the evidence tends to suggest that Venn, and not 
petitioner, was the murderer, such evidence does not 
itself exculpate petitioner.”  (Id., 54a.) 

In sum, the district court reasoned as follows: 
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[T]his case does not involve the 
introduction of new evidence that 
positively and affirmatively points to 
the innocence of the petitioner.  There is 
no new DNA evidence, or forensic 
evidence, or even highly credible 
testimony, purporting to show that the 
petitioner did not commit the murder as 
Venn said he did… [and] the court is 
unable to say that [the new evidence] 
necessarily devastates Venn’s 
credibility. …Nothing in the new 
evidence mandates a finding that no 
reasonable juror could accept Venn’s 
account as believable… [and] if a 
reasonable juror can believe Venn’s 
story, that alone is enough to convict 
the petitioner and reject his actual 
innocence claim.  While there are many 
credibility problems and unanswered 
questions, it is hard to see how it would 
be impossible for a reasonable juror to 
accept [Venn’s] testimony. …The fact 
that a jury did so must demonstrate 
that it is possible for a reasonable juror 
to find Venn’s testimony believable… 
[and] Venn’s account of the murder, 
while full of problems, is not so 
incredible as to be utterly unbelievable 
to any reasonable juror.   

(Id., 54a-55a, 58a-59a (emphasis supplied).)  “This 
court’s own trepidation regarding a jury’s finding 
does not mean the petitioner has made a showing of 
actual innocence.”  (2009 Opinion, 138a.) 
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2. On appeal, Kuenzel argued that the district 
court incorrectly interpreted the lens through which 
Schlup claims are to be viewed.  Kuenzel argued that 
this narrow reading failed to look beyond affirmative 
exculpation to the many other ways of demonstrating 
factual innocence through reasonable doubt.   

Kuenzel pointed to the many reasonable doubt 
scenarios now available for jurors to believe in light 
of the new evidence, and explained how the 
previously undisclosed and uninvestigated evidence 
collectively struck at the heart of the prosecution’s 
case:  the testimony of Venn, “the most critical 
evidence against petitioner,” and Harris.  (Limited 
Discovery Order, 66a.)  Kuenzel argued that his well-
supported narrative—implicating Venn and 
identifying inconsistencies in his testimony through 
disinterested witnesses and physical evidence—
established compelling doubt that no juror 
reasonably could ignore.   

He argued that the “positive proof of innocence” 
framework used by the district court discounted the 
weaknesses in the prosecution’s evidence of guilt.  
Kuenzel contended that, at its core, the district court 
conducted a sufficiency of the evidence analysis—
which Schlup rejected—and improvidently found 
shelter within a jury conviction procured through 
unconstitutional proceedings, and limited knowledge 
of the total evidence.   

3. Yet the Eleventh Circuit, following the district 
court, construed Schlup to presuppose a “strong,” 
nearly “conclusive” presumption of guilt.  The circuit 
court discussed five categories of new evidence and 
held that at least one reasonable juror would 
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construe every doubt against Kuenzel because, 
broadly, the evidence “would not prevent a 
reasonable juror” from believing Venn’s testimony.  
(See Kuenzel III, 10a-14a (emphasis supplied).)5   

                                                 
5   The circuit court’s decision in this case already has been 
interpreted to suggest the necessity under Schlup of an 
affirmative showing that “the petitioner did not commit the 
crime.”  See Mikell v. Terry, No. 10-cv-0735, 2012 WL 6214622, 
*19 (N.D. Ga. Oct. 25, 2012). 
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REASONS FOR GRANTING CERTIORARI 

This Court established the Schlup threshold 
inquiry to reconcile competing interests:  ensuring 
finality of convictions and enforcing procedural rules, 
against preserving the availability of merits review 
for probably innocent applicants with defaulted 
claims.  When an applicant is denied all merits 
review of guilt phase constitutional claims in every 
forum, and cannot show “cause and prejudice” to 
excuse the default—i.e., mere attorney error—Schlup 
recognizes a gateway for these exceptional 
circumstances.   

This case, however, presents two aspects of the 
test that have sharply divided the lower courts.  The 
circuits are moving in different directions, and 
granting Certiorari in this case can settle two 
important and recurring questions. 

The first question concerns how to evaluate 
“actual innocence” in the context of a weak 
prosecution case that rested largely on accomplice 
testimony of questionable credibility and 
compromised incentives, where the new evidence 
cripples the prosecution’s witness testimony but new, 
affirmative proof of innocence is lacking, and where 
Brady and Strickland errors prevented the jury from 
considering all the evidence.   

Several circuit courts, including the Second, Third 
and Sixth Circuits, have found that new evidence 
establishes Schlup “actual innocence” if it proves the 
prosecution’s case likely would have failed to 
persuade any juror at an error-free trial.  The 
Eleventh Circuit along with other circuits, however, 
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apply an additional limiting gloss on Schlup that is 
hard to reconcile with the standard prescribed in 
that case.  These circuits require applicants to 
overcome a “strong,” nearly “conclusive” presumption 
of guilt by affirmatively proving they did not commit 
the crime, as distinct from evidence that shows no 
reasonable juror would have found the prosecution 
met its burden to establish guilt beyond a reasonable 
doubt.  This Court should determine what Schlup 
requires.   

The second question also presents a sharp divide 
among the lower courts.  Evidence that qualifies as 
“new” in the Seventh, Ninth and Tenth Circuits 
would fail the test applied by the Eighth Circuit.  
Strikingly, Lloyd Schlup would be denied relief if his 
claims were adjudicated in, for example, the Eighth 
Circuit, because Mr. Schlup’s evidence would not 
qualify as “new evidence.”  Compare Schlup, 513 U.S. 
at 313-17 (trial counsel possessed and reviewed 
transcripts and post-conviction counsel later 
submitted, as “new evidence,” affidavits relating 
information contained in those original interviews), 
with Amrine v. Bowersox, 128 F.3d 1222, 1230 (8th 
Cir. 1997) (en banc) (evidence that was “available” or 
that could have been discovered at trial is not new). 

It is critical for this Court to settle these 
questions by Certiorari review, not only because Mr. 
Kuenzel’s life hangs in the balance, but also because 
these questions are recurring and important.     
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I. THIS CASE IS RIPE TO DECIDE WHAT 
DEFERENCE, IF ANY, IS OWED TO JURY 
EVIDENCE ASSESSMENTS UNDER SCHLUP 
REVIEW.   

The departure point of any fact-based analysis is 
critical because it frames the entire discussion.  
Without guidance, relief under Schlup now depends 
largely upon the circuit in which a case arises.  
Granting the Petition to amplify Schlup’s standards 
will fill the perceived lacunae, preserve fairness, and 
promote uniformity.   

A. Schlup’s governing standard is inconsistent 
with a theoretically rebuttable, yet nearly 
“conclusive,” presumption of guilt. 

When a petitioner “presents evidence of innocence 
so strong that a court cannot have confidence in the 
outcome of the trial unless the court is also satisfied 
that the trial was free of nonharmless constitutional 
error, the petitioner should be allowed to pass 
through the gateway and argue the merits of his 
underlying [procedurally defaulted constitutional] 
claims.”  Schlup, 513 U.S. at 316.   

This “colorable showing of innocence” is met 
when, based on the old and new evidence, “it is more 
likely than not that no reasonable juror would have 
found the petitioner guilty beyond a reasonable 
doubt.”  Id. at 327.  Removing the “double negative,” 
“[a] petitioner’s burden at the gateway stage is to 
demonstrate… that more likely than not any 
reasonable juror would have reasonable doubt.”  
House v. Bell, 547 U.S. 518, 538 (2006).   
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The level of reasonable doubt raised by the total 
defense case standing against the total guilt 
evidence—not the sufficiency of the evidence to 
convict—is the salient inquiry.  See Schlup, 513 U.S. 
at 328-330.  Schlup instructs courts to consider 
jurors evaluating the complete record against the 
reasonable doubt standard, and then “make a 
probabilistic determination about what reasonable, 
properly instructed jurors would do.”  Id at 329.   

Schlup’s sole mention of any presumption of guilt 
is found in footnote 42, stating that a petitioner who 
has “been convicted by a jury of a capital offense” 
loses “the benefit of the presumption of innocence” 
and, instead, “comes before the habeas court with a 
strong—and in the vast majority of the cases 
conclusive—presumption of guilt.”  Id. at 326 n.42.  
Yet, it does not factor into the court’s analysis of 
gateway relief.  See, e.g., id. at 331 (evaluating effect 
of “unrefuted” testimony from two prison officials 
who observed the crime and identified Schlup as a 
perpetrator).6 

Reference to Footnote 42 is noticeably absent in 
House.  House acknowledges that “[i]n the usual case 
the presumed guilt of a prisoner… counsels against 
federal review of defaulted claims,” House, 547 U.S. 
at 537, and then, like Schlup, does not incorporate 

                                                 
6   The only language apart from Footnote 42 suggesting use of 
prior jury conclusions as an affirmative presumption of guilt is 
found in dissent.  See Schlup, 513 U.S. at 340-41 (Rehnquist, 
C.J., dissenting).  
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that presumption of guilt anywhere in its analysis.7  
Most notably, House lists five pieces of evidence that 
“still support an inference of guilt,” but nonetheless 
grants gateway relief.  Id. at 553-54.   

B. A neutral review of the total evidence, free of 
any presumptions, best comports with 
Schlup’s standard and underlying reasoning. 

1. Schlup simply asks courts to weigh the 
total evidence in reference to reasonable 
doubt, and assess the likely impact 
upon any fair-minded juror. 

Schlup instructs “the habeas court [to] consider 
what reasonable triers of fact are likely to do … [by] 
assess[ing] the probative force of the newly presented 
evidence in connection with the evidence of guilt 
adduced at trial.”  Schlup, 513 U.S. at 329-31.  
“Because a Schlup claim involves evidence the trial 
jury did not have before it, the inquiry requires the 
federal court to assess how reasonable jurors would 
react to the overall, newly supplemented record.”  
House, 547 U.S. 538.  This “requires a holistic 
judgment about all the evidence, and its likely effect 
on reasonable jurors applying the reasonable-doubt 
standard.”  Id. at 539.   

                                                 
7   House commands courts “not to make an independent factual 
determination about what likely occurred, but rather to assess 
the likely impact of the evidence on reasonable jurors.”  House, 
547 U.S. at 538.  Later, House specifically rejects the state’s 
argument that AEDPA’s deferential review standards apply to 
Schlup.  Id. at 539. 
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Schlup repeatedly admonishes courts to “not stray 
from the understanding that the eligibility 
determination [for relief] must be made with 
reference to reasonable doubt” because “proof beyond 
a reasonable doubt marks the legal boundary 
between guilt and innocence.”  Schlup, 513 U.S. at 
328.  Confirming every portion of the standard has 
significance, Schlup emphasizes: 

The word “reasonable” in that 
formulation is not without meaning.  It 
must be presumed that a reasonable 
juror would consider fairly all of the 
evidence presented.  It must also be 
presumed that such a juror would 
conscientiously obey the instructions of 
the trial court requiring proof beyond a 
reasonable doubt.   

Id. at 329.   

It is therefore clear that Schlup intended for 
courts to use “any reasonable trial juror” as a frame 
of reference.  “The preponderance showing is not in 
itself a high burden of proof… but the fact that the 
showing must establish that no reasonable juror 
would convict substantially increases that burden.”  
Doe v. Menefee, 391 F.3d 147, 173 (2d Cir. 2004).  
While the standard necessarily embraces a measure 
of latitude accounting for varying degrees of juror 
speculation, nothing suggests that courts should 
incorporate any presumption into a trial juror’s 
central reference point:  the reasonable doubt 
standard.   
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2. The assurance of a fair trial is a 
condition precedent to a presumption of 
guilt. 

“The principle that there is a presumption of 
innocence in favor of the accused is the undoubted 
law, axiomatic and elementary, and its enforcement 
lies at the foundation of the administration of our 
criminal law.”  Coffin v. U.S., 156 U.S. 432, 453 
(1895).  Its roots are grounded in Deuteronomy, 
continuing in an unbroken chain throughout Roman 
edicts, Medieval times, English common law, the 
Judiciary Act of 1789 and early decisions of this 
Court.  See, e.g., id. at 454-456. 

Schlup explicitly commands courts to not abandon 
the reasonable doubt standard in their analyses, and 
it clear that, at trial, this principle is inseparable 
from the presumption of innocence.  See  Coffin, 156 
U.S. at 460.  If the Schlup analysis begins by flipping 
the presumption of innocence on its head, applicants 
are deprived of a basic right when courts conduct the 
predictive assessment of undeniable reasonable 
doubt, without the prior assurance of a fair trial.   

Simply stated, Schlup’s heightened standard 
already reflects the loss of a presumption of 
innocence in habeas.  Applying the added burden of 
nearly conclusive guilt, without the comfort of a 
reliable proceeding below, subverts “basic guarantees 
of trial by jury,” id. at 473, and distracts from what 
Judge Friendly viewed as the true intention of the 
threshold inquiry:  to “screen out rather rapidly a 
great multitude of applications not deserving [of 
courts’] attention and devote time to those few where 
injustice may have been done.”  Friendly, “Is 
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Innocence Irrelevant?  Collateral Attack on Criminal 
Judgments,” 38 U. Chi. L. Rev. 142, 150 (1970).   

3. Applying a presumption of guilt clashes 
with Schlup’s reasoning in ways neither 
intended nor authorized by this Court. 

There are many reasons why a general 
presumption of guilt in habeas should not apply to 
Schlup examinations.   

First, it is unclear how and why the presumption 
of guilt became adopted by certain of Schlup’s 
progeny.  As support for applying a presumption of 
guilt, both lower courts point to Footnote 42.   (See 
Kuenzel III, 10a (quoting Schlup, 513 U.S. at 326 
n.42); 2009 Opinion, 100a (same).)   

That footnote, in turn, cites to two sections of 
Herrera v. Collins, 506 U.S. 390 (1993) that each 
recognize the assurance of a fair trial as a condition 
precedent to applying a presumption of guilt: 

Once a defendant has been afforded a 
fair trial and convicted of the offense for 
which he was charged, the presumption 
of innocence disappears.8   

Id. at 399 (emphasis supplied); and   

Consequently, the issue before us is… 
whether a fairly convicted and therefore 

                                                 
8   Herrera’s citation to Ross v. Moffitt, 417 U.S. 600, 610 (1974) 
does not inform the matter. 
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legally guilty person is constitutionally 
entitled to yet another judicial 
proceeding in which to adjudicate his 
guilt anew, 10 years after conviction, 
notwithstanding his failure to 
demonstrate that constitutional error 
infected his trial.   

Id. at 420 (O’Connor, J., concurring) (emphasis 
supplied).  Thus, Herrera concerns substantive relief 
for free-standing innocence claims on habeas, after 
trial reliability has been confirmed.   

The lower courts excised one portion of the 
opinion, transposed it to other parts, and then 
grafted that appendage onto this Court’s clearly 
articulated threshold standard for relief.  The fallacy 
of this corrective surgery is underscored by the lower 
courts’ failures to explain or even address why, in 
Schlup review, state considerations of comity, 
finality, and federalism must outweigh and 
supersede confirming the reliability of a trial where 
error is claimed, and, as here, that error never has 
been subject to appellate review.  

Second, applying a presumption of guilt 
unnecessarily blurs the line between Herrera and 
Schlup, eliminating a key feature distinguishing the 
standards of these two distinct forms of relief.  See 
Schlup, 513 U.S. at 316. 

This court distinguished Schlup gateway claims 
from Herrera claims in at least two respects.  At the 
outset, Schlup “innocence” does not afford 
substantive relief.  Id. at 315.  “More importantly,” 
the Court continued, “a court’s assumptions about 
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the validity of the proceedings that resulted in 
conviction are fundamentally different.”  Id. 
(emphasis supplied).  A Schlup applicant 
“accompanies his claim of innocence with an 
assertion of constitutional error at trial.  For that 
reason, [the applicant]’s conviction may not be 
entitled to the same degree of respect as one, such as 
Herrera’s, that is the product of an error free trial.”  
Id. at 316.  “Consequently, Schlup’s evidence of 
innocence need carry less of a burden.”  Id. 

Herrera, unlike Schlup, House or Kuenzel, 
conceded he was “convicted by due process of law of 
two brutal murders.”  Herrera, 506 U.S. at 399-400.  
The relief Herrera sought was purely innocence-
based, devoid of any due process complaint.  Herrera 
received a fair trial and came before the court “as one 
who has been convicted by due process of law.”  Id.   
Petitioners under Schlup come before the court in a 
different posture. 

If guilt is presupposed, the standard risks 
denying relief to petitioners who lack new scientific 
proof of innocence, but whose new evidence reduces 
the prosecution’s core evidence of guilt to rubble.  In 
many situations, exculpatory proof simply may not 
exist.  Injecting a presumption of guilt without 
reasonable assurances of a fair trial distorts, detracts 
and diminishes Schlup’s ability to “cut through 
barriers of forms and procedural mazes… with the 
initiative and flexibility essential to insure that 
miscarriages of justice within its reach are surfaced 
and corrected.”  Harris v. Nelson, 394 U.S. 286, 291 
(1969). 
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Third, presuming guilt is tantamount to applying 
the Jackson v. Virginia, 443 U.S. 307 (1979) 
sufficiency of the evidence examination Schlup 
specifically rejected.  See Schlup, 513 U.S. at 330.  
Justice Thomas explained that the Jackson court 
“emphasized repeatedly the deference owed to the 
trier of fact and, correspondingly, the sharply limited 
nature of constitutional sufficiency review.”  Wright 
v. West, 505 U.S. 277 (1992).  Of Jackson: 

We said that [i] “all of the evidence is to 
be considered in the light most 
favorable to the prosecution,” [ii] that 
the prosecution need not affirmatively 
“rule out every hypothesis except that of 
guilt,” [iii] and that a reviewing court 
“faced with a record of historical facts 
that supports conflicting inferences 
must presume—even if it does not 
affirmatively appear in the record—that 
the trier of fact resolved any such 
conflicts in favor of the prosecution, and 
must defer to that resolution.”   

Id. at 296-97 (internal citations omitted).  Each of 
these Jackson-specific instructions are made equally 
applicable to Schlup review if guilt is deployed as a 
rebuttable presumption. 

This Court made clear that it sought to avoid the 
“binary response” that arises under Jackson, Schlup, 
513 U.S. at 330, where courts are “confronted with a 
challenge based on trial evidence [and must] 
presume the jury resolved evidentiary disputes 
reasonably so long as sufficient evidence supports the 
verdict.”  House, 547 U.S. at 538.   
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Under Schlup, however, the jury’s conclusions at 
trial are not intended to act as rigid guide posts.  See 
Schlup, 513 U.S. at 330.  When guilt is presumed, 
the natural consequence is to afford great deference 
to the trial jury’s conclusions based on “historical 
facts that support[] conflicting inferences.”  Jackson, 
443 U.S. at 326.  Applying a presumption of guilt 
elevates sufficiency of the evidence above the weight 
of reasonable doubt.  The former inquiry is not what 
Schlup intended, but it becomes the de facto inquiry 
if such presumption applies.9  Simply put, if guilt is 
presumed, the impact of any new evidence is heavily 
blunted by the weight given to the prior 
determination of facts.   

Fourth, adding a presumption of guilt risks 
closing the federal courthouse doors on the fingers of 
possibly innocent petitioners whose state court 
default, like Kuenzel’s, arose from attorney error 
that is ineligible for “cause and prejudice” relief.10   

                                                 
9  Schlup also recognizes that where, as here, a petitioner 
challenges only guilt phase error, “[t]he overriding importance 
of this greater individual interest merits protection by imposing 
a somewhat less exacting standard of proof on a habeas 
petitioner alleging a fundamental miscarriage of justice than on 
one alleging that his sentence is too severe.”  Schlup, 513 U.S. 
at 325.   

10   In Martinez v. Ryan, 132 S. Ct. 1309 (2012), this Court held 
that ineffective assistance of initial collateral review counsel 
can demonstrate cause-and-prejudice to permit review of 
defaulted Strickland claims.  The inadequacy of Kuenzel’s trial 
representation stood front and center in the state Rule 32 
petition.  Whether or not Kuenzel’s case falls within this rule 
has not been reviewed by any court.  
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Even assuming, arguendo, this Court 
contemplated applying a presumption of guilt 
through Footnote 42, the same logic does not support 
presuming the guilt of first-time habeas applicants.  
See Rhines v. Weber, 544 U.S. 269, 278 (2005); 
Lochnar v. Thomas, 517 U.S. 314, 324 (1996); Reed v. 
Ross, 468 U.S. 1, 10 (1984); Wainwright v. Sykes, 433 
U.S. 72, 91 (1977).   

Circumspection is warranted before summarily 
dismissing a first federal petition simply because an 
applicant cannot lift the presumption of guilt’s heavy 
thumb from justice’s scales.  See Sanders v. U.S., 373 
U.S. 1, 8 (1963); Burton v. Dormire, 295 F.3d 839, 
842 (8th Cir. 2002). 

Fifth, adding an extra hurdle to an already high 
threshold unduly insulates constitutional error from 
being exposed and corrected.  Applicants already 
must prove that likely every juror – not simply some, 
a preponderance or most – probably would vote to 
acquit.  See Schlup, 513 U.S. at 329; Doe, 391 F.3d at 
173.   

Additionally, it cannot be forgotten that, even 
assuming an applicant succeeds in passing through 
the Schlup gateway, obtaining substantive habeas 
relief is exceptionally challenging.  See, e.g., Cullen 
v. Pinholster, 131 S. Ct. 1388 (2011); Coleman v. 
Johnson, 132 S. Ct. 2060 (2012).11 

                                                 
11  Many structural hurdles collectively operate to cabin the 
availability of habeas relief.  See Lockhart v. Fretwell, 506 U.S. 
364, 388-89 (1993) (Stevens, J., dissenting) (discussing the non-
retroactivity principle of Teague v. Lane, 489 U.S. 288 (1989)). 
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4. The lower courts failed to consider 
whether a neutral framework is what 
Schlup intended. 

Neutral review is a middle ground between 
presuming guilt and restoring innocence.  The 
support for this approach might follow from O’Neal v. 
McAninch, 513 U.S. 432 (1995), a case decided one 
month after Schlup.   

O’Neal addressed allocating the burden of 
establishing the harm or harmlessness of (presumed) 
trial error.  Id. at 435.  On direct appeal, the 
beneficiary of the error generally must demonstrate 
its harmlessness, but the lower court in O’Neal 
required the petitioner to demonstrate harm, 
reasoning that, on habeas, a petitioner generally 
bears the burden.  Id. at 436.  Although the lower 
court was left in “grave doubt about the effect of the 
error,” it denied relief because the petitioner failed to 
sufficiently demonstrate harm.  Id.  This Court 
reversed. 

O’Neal first recast the lower court’s entire 
analytical framework, deliberately rephrasing the 
inquiry “in terms of a judge’s grave doubt, instead of 
in terms of ‘burden of proof.’”  Id. at 436-37.  The 
court next explained why, on habeas, “the uncertain 
judge should treat the error, not as if it were 
harmless, but as if it affected the verdict.”  Id. at 435.   

[When confronting] an error of 
constitutional dimension – the sort that 
risks an unreliable trial outcome and 
the consequent conviction of an innocent 
person… a legal rule requiring the 
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issuance of the writ will, at least often, 
avoid a grievous wrong… Such a rule 
thereby both protects individuals from 
unconstitutional convictions and helps 
to guarantee the integrity of the 
criminal process by assuring that trials 
are fundamentally fair.  By way of 
contrast, the opposite rule, denying the 
writ in cases of grave uncertainty, 
would virtually guarantee that many, in 
fact, will be held in unlawful custody—
contrary to the writ’s most basic 
traditions and purposes.  And it would 
tell judges who believe individuals are 
quite possibly being held “in custody in 
violation of the Constitution” that they 
cannot grant relief. 

Id. at 442 (internal citations omitted).   

O’Neal ultimately found no “significant support” 
in the habeas statute for assigning a burden to either 
side when courts are in grave doubt or “virtual 
equipoise” about the extent of the harm.  Id. at 435, 
444-45.  The court filled the gap with equity, and 
held that, “in cases of grave doubt as to 
harmlessness, the petitioner must win.”  Id. at 436-
37. 

Harmless error review, like gateway review, asks 
“what effect the error had or reasonably may be 
taken to have had upon the jury’s decision.  The 
crucial thing is the impact of the thing done wrong 
on the minds of other men, not on one’s own, in the 
total setting.”  Kotteakos v. U.S., 328 U.S. 750, 764 
(1946).  Like gateway review, the harmless error 
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“inquiry cannot be merely whether there was enough 
to support the result, apart from the phase affected 
by the error.  It is rather, even so, whether the error 
itself had substantial influence.  If so, or if one is left 
in grave doubt, the conviction cannot stand.”  Id. 

If, under Schlup, all the evidence is to be 
considered impartially, and the Court accepts the 
reasoning of O’Neal and Kotteakos, there is good 
reason to suspect that the district court’s expressed 
“trepidation regarding [the] jury’s finding” in this 
case, (2009 Opinion, 138a), should have resulted in 
Kuenzel being granted relief.    

C. It is imperative that this Court confirm 
whether a neutral inquiry is what Schlup 
intended, and this case presents an 
appropriate fact pattern. 

1.  Whether a presumption of guilt, a presumption 
of innocence or a neutral approach is to be applied 
under a Schlup total evidence review supplies the 
lens which frames the entire analysis.   

Where, as here, the state courts have shut out all 
post-conviction review, the federal court’s historical 
role is to serve as the backstop preventing runaway 
injustice.  See Engle v. Isaac, 456 U.S. 107, 126 
(1982).  This Court’s acceptance or rejection of any 
presumption informs the harshness, skepticism and 
outright hostility with which reviewing courts 
receive and view such claims.   

2.  There is growing inconsistency both among 
and within the circuits as to the parameters of 
Schlup’s framework.   
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A thorough review of reported decisions identifies 
a handful of cases acknowledging a “strong” 
presumption of guilt under the Schlup standard.  The 
Fifth Circuit applied a presumption of guilt in Bosley 
v. Cain, 409 F.3d 657, 664 (5th Cir. 2005), and the 
Eighth Circuit clearly referenced a presumption of 
guilt in Battle v. Delo, 64 F.3d 347, 352 (8th Cir. 
1995).  Both cases point to Footnote 42 of Schlup.12 

On the other side, cases of recent vintage 
granting Schlup relief appear to reject a presumption 
of guilt, and instead conduct a neutral review of the 
evidence.  See, e.g., Rivas v. Fischer, 687 F.3d 514, 
547 (2d Cir. 2012); Munchinski v. Wilson, 694 F.3d 
308, 335-336 (3d Cir. 2012) (granting Schlup relief 
under the “clear and convincing” standard applicable 
to successive petitions because the “newly-discovered 
evidence… is not mere impeachment evidence” as it 
“shows that the murders could not have happened as 
the Commonwealth proposed at trial… [and it] 
presents an alternative theory that better fits the 
verifiable facts of the case than the Commonwealth’s 
theory”); Cleveland v. Bradshaw, 693 F.3d 626, 641-
42 (6th Cir. 2012) (granting relief where “the only 
evidence linking Cleveland to Blakely’s murder was 
                                                 
12   Our review of jurisprudence reveals that, in the 27 years 
since Murray v. Carrier, 477 U.S. 478 (1986), the Eleventh 
Circuit has granted only one petitioner relief under the 
“fundamental miscarriage of justice” exception—and in that 
case, Gonzalez v. Abbott, 967 F.2d 1499 (11th Cir. 1992), relief 
was granted only because the Georgia legislature repealed the 
underlying criminal statute before the defendant’s conviction 
became final.  Id. at 1503-04.  It is within this framework that 
the circuit court remarked of Kuenzel’s evidence:  “this case 
does not strike us as truly extraordinary.”   
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Avery’s testimony,” Avery recanted—but then 
withdrew the recantation—the only physical 
evidence implicated Cleveland’s co-defendant, and 
the new affidavit evidence bolstered the defense’s 
theory that Cleveland did not participate in the 
crime). 13     

The Second Circuit’s reasoning in a case 
containing “considerable circumstantial evidence 
suggesting [petitioner] Rivas had an opportunity, 
and perhaps a motive, to commit the murder” 
highlights the disparity in views among the circuits 
regarding what Schlup requires: 

To be sure, this is a close case…. there 
remains some troubling circumstantial 
evidence pointing to Rivas.  But it was 
not Rivas’s burden to prove his 
innocence beyond a reasonable doubt, 
and we are not called upon in this case 
to determine once and for all who 
murdered Valerie Hill.  Rather, the 
issue before us is solely whether Rivas 
has, through credible new evidence, cast 
sufficient doubt upon his guilt that we 
“cannot have confidence in the outcome 
of [his] trial” unless we can be assured 
that “the trial was free of nonharmless 
constitutional error.” 

                                                 
13   See also Souter v. Jones, 395 F.3d 577, 601 (6th Cir. 2005) 
(“[D]eclin[ing] to impose additional requirements upon a 
petitioner beyond those which the Supreme Court has set forth 
in its habeas corpus jurisprudence.”).  See also Doe, 391 F.3d at 
163. 
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Rivas, 687 F.3d 514, 546-47 (quoting Schlup, 513 
U.S. at 315) (emphasis supplied).  See also Wolfe v. 
Johnson, 565 F.3d 140, 163-65 (4th Cir. 2009) 
(acknowledging that less deference is owed to the 
jury’s verdict under Schlup because, unlike in 
Herrera, the trial’s fairness is not conceded and 
remains in dispute).   

In the middle fall a number of opinions that may 
or may not mention Footnote 42, but conduct 
subsequent analyses whose outcome is not overtly 
determined by a presumption of guilt, or lack thereof.  
See, e.g., Walker v. Russo, 506 F.3d 19 (1st Cir. 
2007); Coleman v. Hardy, 628 F.3d 314, 319 (7th Cir. 
2010) (remanding with no mention of presumption of 
guilt); Woods v. Schwartz, 589 F.3d 368, 377 (7th Cir. 
2009) (references presumption of guilt); Carriger v. 
Stewart, 132 F.3d 463 (9th Cir. 1997) (en banc); 
Henderson v. Parker, 453 Fed. Appx. 849 (10th Cir. 
2012).  Uniformity among the lower courts in making 
fact-intensive inquiries is essential. 

3.  Deferring this question to another day risks 
inviting a “fox terrier” into the courthouse.   

A district court addressed a long line of cases that 
erroneously held the Martin Act, New York’s “blue 
sky” law, preempts common law securities claims.  
The court analogized self-perpetuating legal error to 
the commonly-held belief that an Eohippus 
resembles a “fox terrier.”  See Anwar v. Fairfield 
Greenwich Ltd., 728 F. Supp. 2d 354, 356 (S.D.N.Y. 
2010) (citing Stephen Jay Gould, “Bully for 
Brontosaurus,” 163-64 (1991)).   
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The comparison was incorrect, and traceable to a 
1904 article written by a respected scholar.  Yet it 
persisted and propagated for almost a century; 
Eohippi were falsely described in “two-thirds of 
modern American biology textbooks.”  Id. 

Judge Marrero, through a biologist’s lens, 
explained that: 

the fallacy is uncritically adopted and 
copied by subsequent scholars, at times 
expressed with identical phrases, 
arguments and illustrations.  In 
consequence, flawed or false concepts 
gain currency… and then become 
axiomatic through generations of literal 
repetition in succeeding texts, 
sometimes long after the rationale for 
the original proposition has been lost, 
and even after the theory has been 
roundly discredited or disproved.  The 
law has its own version of this practice 
reflected in some judicial opinions. 

Id. at 356-57 (internal citation omitted).  In exposing 
the false underpinnings of Martin Act preemption, 
Judge Marrero observed that “the snake has eaten 
its own tail.”  Id. at 365.  This risk is present here. 

If precedent applying a “conclusive” presumption 
of guilt is left uncorrected, the consequences are far 
graver on Schlup than the premature dismissal of a 
securities complaint.   

4.  This case is the perfect vehicle to confirm the 
gateway’s intended starting point for evidence 
review, because the facts present this issue in a stark 
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light:  no merits review at any stage of post-
conviction; well-supported, outcome determinative 
constitutional violations; flimsy prosecution evidence 
of guilt that hinges exclusively upon the lone 
accomplice’s testimony; substantial evidence against 
this accomplice;14 a compelling claim of factual 
innocence, maintained consistently by the applicant 
since 1987; and, a looming execution.   

This is a first habeas petition.  The lack of any 
state post-conviction review, and Kuenzel’s 
abandonment of his penalty phase claims, strips 
away issues that cloud many other Schlup cases.   

II. NEW EVIDENCE—NEWLY DISCOVERED, 
NEWLY PRESENTED OR BOTH? 

The second question presented for review has 
befuddled the lower courts:   whether evidence that 
was not presented to the trial jury qualifies as “new” 
if, in theory, it could have been presented.  The 
answer likely will share many common threads with 
this Court’s resolution of the first question. 

                                                 
14   Here, the new evidence casts the most incriminating 
evidence against Venn—his bloody pants, repeated lies, and 
inconsistent, shifty, and contradictory statements—into a new 
light.  See House, 547 U.S. at 571 (“People facing a murder 
charge, who are innocent, do not make up a story out of concern 
that the truth might [be harmful].  And people do not lie to the 
police about which jeans they were wearing the night of a 
murder, if they have no reason to believe the jeans would be 
stained with the blood shed by the victim in her last desperate 
struggle to live.”) (Roberts, C.J., dissenting). 
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Schlup’s plain language seems unambiguous:  a 
credible claim “requires petitioner to support his 
allegations of constitutional error with new reliable 
evidence… that was not presented at trial.”  Schlup, 
513 U.S. at 324 (emphasis supplied).  Yet there is 
remarkable disagreement among the circuits 
regarding whether Schlup means exactly what it 
says—that evidence is “new” and may be considered 
if it “was not presented at trial”—or whether the 
“new evidence” standard implicitly excludes evidence 
that could have been presented, but was not.  See 
Wright v. Quarterman, 470 F.3d 581, 591 (5th Cir. 
2006) (noting the split but declining to weigh in).   

The Seventh, Ninth and Tenth Circuits treat 
evidence as “new” if it was “not presented at trial.”  
See Gomez v. Jaimet, 350 F.3d 673, 679 (7th Cir. 
2003); Griffin v. Johnson, 350 F.3d 956, 963 (9th Cir. 
2003); Lopez v. Trani, 628 F.3d 1228, 1230-31 (10th 
Cir. 2003).  In contrast, the Eighth Circuit recognizes 
evidence as “new” only if “it was not available at trial 
and could not have been discovered earlier through 
the exercise of due diligence.”  Amrine, 128 F.3d at 
1230.   

The Third Circuit adopts a hybrid approach in 
Houck v. Stickman, 625 F.3d 88 (3d Cir. 2010).  
There, the court directly confronts the problem of 
dogmatically applying a “newly discovered” or 
“diligence” standard to new evidence:  “arguably it is 
unfair to a petitioner to apply the [newly discovered 
standard] in cases in which the petitioner claims that 
he has had ineffective assistance of counsel by reason 
of his attorney not discovering exculpatory evidence 
when the petitioner is relying on that very evidence 
as being the evidence of actual innocence in a 
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gateway case to reach the ineffective assistance of 
counsel claim.”  Id. at 94.  See also Gomez, 350 F.3d 
at 679-80 (acknowledging the same problem).   

Yet, sanctioning a pure “newly presented” 
standard runs headlong into state concerns.  Brief of 
Alabama, et al., as Amici Curiae, McQuiggin v. 
Perkins, No. 12-126 (Submitted Dec. 20, 2012), 
p.13.15 

Balancing competing interests, the Third Circuit 
defined “new evidence” to mean evidence not 
available at trial and that could not have been 
discovered earlier through diligence “with the narrow 
limitation that if the evidence was not discovered for 
use at trial because trial counsel was ineffective, the 
evidence may be regarded as new provided that it is 
the very evidence that the petitioner claims 
demonstrates his innocence.”  Houck, 625 F.3d at 94.   

This Court should determine whether Houck’s 
modified-Amrine approach is equitable and 
appropriate, and whether the “narrow limitation” 
also encompasses evidence neither discovered nor 
presented because of Brady violations.  Significantly, 
Lloyd Schlup’s evidence would not qualify as “new 
evidence” under Amrine absent recognition of this 
exception.  Ante, p.21. 

                                                 
15  Notably, this argument is inapplicable to Kuenzel as he 
consistently has pressed forward, doing everything in his power 
to have his constitutional claims heard.  (185a-188a, 189a-
193a.) 
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Here, the district court rejected Kuenzel’s 
evidence as neither “new” nor diligently collected.  
The Eleventh Circuit avoided this issue by 
presuming all of Kuenzel’s evidence was “true and 
‘new.’”  If Kuenzel obtains relief, this question could 
pose a barrier to substantive merits review of his 
constitutional claims.   

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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APPENDIX A — OPINION OF THE UNITED 
STATES COURT OF APPEALS FOR THE 

ELEVENTH CIRCUIT, FILED AUGUST 17, 2012

IN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

No. 10-10283 

D.C. Docket No. 1:00-cv-00316-IPJ-TMP 

WILLIAM ERNEST KUEN ZEL, 

Petitioner-Appellant, 

v. 

COMMISSIONER, ALABAMA DEPARTMENT 
OF CORRECTIONS, ATTORNEY GENERAL 

OF THE STATE OF ALABAMA, 

Respondents-Appellees.

Appeal from the United States District Court 
for the Northern District of Alabama 

(August 17, 2012) 

Before DUBINA, Chief Judge, BARKETT, and 
EDMONDSON, Circuit Judges.

PER CURIAM: 



Appendix A

2a

Petitioner William Ernest Kuenzel, a state prisoner, 
appeals the district court’s dismissal of his habeas corpus 
petition under 28 U.S.C. section 2254. Because Petitioner’s 
claims are procedurally barred under state law and he has 
made no attempt to demonstrate cause for—or prejudice 
from—his default, Petitioner cannot obtain relief without 
properly supporting a claim of actual innocence. Petitioner 
is unable to carry this heavy burden; so we affi rm the 
dismissal of his petition. 

BACKGROUND 

Petitioner was tried and convicted in Alabama for 
the capital murder of Linda Offord, a convenience store 
clerk shot to death during a robbery in 1987. After the 
penalty phase of trial, the jury unanimously recommended 
a sentence of death; the trial judge sentenced Petitioner 
to death. 

After the jury verdict and sentencing, Petitioner 
directly appealed his conviction within the state courts 
of Alabama. The Alabama courts affi rmed Petitioner’s 
conviction and sentence: the Alabama Supreme Court’s 
opinion issued in January 1991, and the Alabama Court 
of Criminal Appeals issued a certifi cate of judgment in 
March 1991. The United States Supreme Court denied 
certiorari. 

Petitioner then fi led a petition for post-conviction 
relief in the state trial court—pursuant to Rule 32 of 
the Alabama Rules of Criminal Procedure—in October 
1993: more than two years after the Alabama Supreme 
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Court had affi rmed his conviction and sentence and the 
certifi cate of judgment had issued. This petition was 
initially denied in October 1994 as time-barred under 
Alabama Rule of Criminal Procedure 32.2(c). Then, in May 
1996, the state trial court set aside the original October 
1994 order and returned the case to the docket. Later, 
in February 1999, the state trial court “reinstat[ed]” the 
original order, denied the petition, and dismissed it with 
prejudice as untimely fi led. The February 1999 dismissal 
order was affi rmed by the Alabama Court of Criminal 
Appeals. The Alabama Supreme Court and the United 
States Supreme Court denied petitions for certiorari in 
July 2000 and January 2001 respectively. 

While Petitioner was litigating his appeals from the 
state trial court’s order denying for untimeliness his 
petition for state post-conviction relief, he fi led a petition 
for a writ of habeas corpus in the United States District 
Court for the Northern District of Alabama on 7 February 
2000. The district court deemed the petition fi led, treated 
it as a “place-holder” petition, and stayed proceedings 
pending the outcome of Petitioner’s state appeals. After 
the stay was lifted and Petitioner had an opportunity 
to amend his petition, the district court dismissed the 
petition as time-barred; the district court concluded that 
Petitioner’s untimely state petition for post-conviction 
relief did not toll the one-year limitation period in 28 
U.S.C. section 2254(d). 

A series of appeals and remands between this Court 
and the district court followed as the pertinent law 
about the timeliness of habeas claims changed. See, e.g., 
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Kuenzel v. Campbell, 85 Fed. Appx. 726 (11th Cir. 2003) 
(table); Kuenzel v. Allen, 488 F.3d 1341 (11th Cir. 2007) 
(per curiam). On the fi nal remand before this appeal, the 
district court concluded that the federal habeas petition 
was untimely (based on Allen v. Siebert, 128 S. Ct. 2 
(2007) (per curiam) and Pace v. DiGuglielmo, 125 S. Ct. 
1807 (2005)); that Petitioner was due no equitable tolling; 
and that Petitioner was due no other relief based on his 
contention of actual innocence. 

Petitioner then fi led a Rule 60(b) motion alleging the 
unearthing of new evidence about his innocence. The 
district court allowed some discovery and additional 
briefi ng in response to the Rule 60(b) motion, but the 
motion was denied. The district court did grant Petitioner 
a certifi cate of appealability on three issues, which are now 
before this Court: (1) whether Petitioner’s instant habeas 
petition is time-barred because Petitioner’s improperly 
fi led state post-conviction petition did not statutorily 
toll the limitations period set out in section 2244(d); (2) 
whether Petitioner is entitled to equitable tolling of the 
section 2244(d) limitation period based on the manner in 
which the state trial court decided the timeliness of his 
state post-conviction petition; (3) whether Petitioner has 
suffi ciently proved his actual innocence about the murder 
of Linda Offord to avoid the section 2244(d) time bar of 
his habeas petition. 

STANDARD OF REVIEW 

Petitioner’s habeas petition is subject to the provisions 
of the Antiterrorism and Effective Death Penalty Act 
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of 1996, Pub. L. 104-132, 110 Stat. 1214 (1996) (codifi ed 
in scattered sections of Title 28 of the U.S. Code) (“the 
AEDPA”). We review de novo a district court’s dismissal 
of a section 2254 habeas petition. Rozzelle v. Sec’y, Fla. 
Dept. of Corr., 672 F.3d 1000, 1009 (11th Cir. 2012) (per 
curiam). 

DISCUSSION 

While we have before us on appeal questions of 
statutory tolling of the AEDPA, equitable tolling of the 
AEDPA, and actual innocence, we will address only 
the actual innocence question because our decision 
on that question—as Petitioner himself says—is the 
decisive factor for this case. See, e.g., Rozzelle, 672 F.3d 
at 1010 (considering “actual innocence” question before 
addressing availability of remedies premised on existence 
of “actual innocence”); Arthur v. Allen, 452 F.3d 1234, 
1244 (11th Cir. 2006) (same). 

Actual innocence is critical to Petitioner’s case because 
even if Petitioner’s federal habeas petition is deemed to 
have been timely fi led or otherwise properly fi led (for any 
reason), “[f]ederal courts are barred from reaching the 
merits of a state prisoner’s federal habeas claim where 
the petitioner has failed to comply with an independent 
and adequate state procedural rule.” Siebart v. Allen, 
455 F.3d 1269, 1271 (11th Cir. 2006). Alabama Rule of 
Criminal Procedure 32.2(c) is just such an independent 
and adequate state procedural rule. See, e.g., Hurth v. 
Mitchem, 400 F.3d 857, 864 (11th Cir. 2005). Therefore, 
Petitioner’s only means of obtaining review of the merits 
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of the procedurally-barred constitutional claims in his 
section 2254 petition, and relief in this case, is to satisfy 
the “gateway” established by the Supreme Court in Schlup 
v. Delo, 115 S. Ct. 851 (1995).1 

THE SCHLUP GATEWAY 

The “Schlup gateway” allows a petitioner sentenced 
to death to “raise[] a claim of actual innocence to avoid 
a procedural bar to the consideration of the merits of his 
constitutional claims.” Id. at 867. The “Schlup gateway” 
is meant to prevent a constitutional error at trial from 
causing a “miscarriage of justice” and “the conviction of 
one who is actually innocent[.]” Id. at 865. 

To meet the proper standard, “the petitioner must 
show that it is more likely than not that no reasonable 
juror would have convicted him in the light of the new 
evidence.” Id. at 867 (emphasis added). This showing is 
more than that showing required to establish prejudice. Id. 
The Supreme Court in Schlup said this about the needed 
evidence: “[t]o be credible, such a claim requires petitioner 
to support his allegations of constitutional error with new 

1.  In addition to the gateway provided by Schlup, a suffi cient 
demonstration of “cause for the default and prejudice from the 
asserted error” may support federal habeas relief for claims 
“forfeited under state law,” House v. Bell, 126 S. Ct. 2064, 2076 
(2006); but Petitioner presents only an actual innocence claim. 
Petitioner raised several claims in his amended federal habeas 
petition in district court, he raised only procedurally-barred 
claims here on appeal. He abandoned the other claims. See United 
States v. Jernigan, 341 F.3d 1273, 1283 n.8 (11th Cir. 2003).
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reliable evidence—whether it be exculpatory scientifi c 
evidence, trustworthy eyewitness accounts, or critical 
physical evidence—that was not presented at trial.” Id. at 
865. In reviewing this evidence, courts are not bound by 
the usual rules of admissibility that would govern at a trial; 
and guilt is considered “with reference to a reasonable 
doubt.” Id. at 867. “[A] petitioner must show that it is more 
likely than not that no reasonable juror would have found 
petitioner guilty beyond a reasonable doubt.” Id. 

ACTUAL INNOCENCE 

Linda Offord was shot to death at a convenience store 
in Alabama just after eleven on an evening in November 
1987. Petitioner and Harvey Venn, Petitioner’s co-worker 
and roommate, were suspects. Petitioner was charged 
with capital murder; Venn pleaded guilty to a lesser 
charge and testifi ed against Petitioner at trial. 

The evidence presented at trial was fully laid out in 
the district court’s detailed orders dismissing this petition 
with prejudice as time-barred and denying Petitioner’s 
Rule 60(b) motion. Kuenzel v. Allen, No. 00-316-IPJ-TMP 
(N.D. Ala. Jan. 12, 2011); Kuenzel v. Allen, No. 00-316-IPJ-
TMP (N.D. Ala. Dec. 16, 2009). We will summarize the 
most salient points only. 

Briefl y stated, Venn testifi ed that he and Petitioner 
spent the afternoon and evening of the murder together 
driving around in Venn’s car. Venn testifi ed that two 
shotguns were in the car: a 12-gauge that Venn had 
borrowed from an acquaintance and a 16-gauge that 
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Petitioner had borrowed from his family. According to 
Venn, Petitioner brought up the idea of robbing the store 
for money while they were driving together that night. 

Venn testified that the two men parked at the 
convenience store at about ten in the evening, then left, 
and later returned at around eleven in the evening when 
there were fewer people at the store. According to Venn, 
Petitioner covered the car’s license plate, retrieved a 
shotgun from the back seat of the car, and went into the 
store to commit the robbery. Venn testifi ed that within a 
few seconds he heard a shot and saw the victim fall from 
where she had been sitting. According to Venn, Petitioner 
returned to the car, the men fl ed together to Petitioner’s 
house, and Petitioner disposed of the spent shotgun shell 
in a bin in front of the house used for burning trash. 

The state offered additional testimony to corroborate 
Venn’s story. Co-workers of Venn and Petitioner testifi ed 
that the two suspects were together early in the evening. 
Several witnesses testifi ed that they saw Venn’s car at the 
convenience store the night of the murder; some of these 
witnesses identifi ed Venn at the scene at around ten in 
the evening and said he was with another man, but they 
could not identify the man. April Harris, who knew Venn 
and Petitioner, testifi ed that she was riding past the store 
in a car at around ten in the evening, that she could see 
Venn’s car in the parking lot, and that she saw Venn and 
Petitioner inside the store.

Other testimony indicated that the victim was shot 
with No. 1 buckshot fi red from a 16-gauge shotgun. No 
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evidence from the crime scene pointed to the use of a 
particular shotgun in the crime, just that the shotgun 
used was a 16-gauge and fi red No. 1 buckshot. 

In a nutshell, Petitioner’s theory of defense at trial 
was that Venn was the one who committed the crime. 
Petitioner asserted that he was not with Venn at the time 
of the shooting; that he did not have his family’s 16-gauge 
shotgun on the night of the murder; and that Venn’s 
testimony was a self-serving attempt to hide his own 
guilt by framing Petitioner. To support these contentions, 
Petitioner offered testimony from his family and a family 
friend that corroborated Petitioner’s version of his location 
at the time of the murder and the location of the family 
shotgun. Petitioner stressed that no blood was found on his 
person and that the only blood found was a small amount 
on Venn’s pant leg. Petitioner attempted to impeach Venn 
based on certain false statements Venn had made to police, 
among other things. Petitioner did not testify during the 
guilt phase of his trial. 

Absent videotape or forensic evidence directly linking 
Petitioner to the crime, the jury was left to determine 
and weigh the credibility of the witness testimony. The 
jury found Petitioner guilty and later recommended (by 
unanimous vote) death. 

Petitioner has now offered several pieces of “new 
evidence”—affi davits, declarations, and other material—
that he contends suffi ciently establish his actual innocence 
of the crime in satisfaction of the “Schlup gateway.” 
Petitioner’s “new evidence” falls broadly into five 
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categories: (1) “new evidence” that the shotgun Venn had 
at the time of the murder—which at trial was thought to be 
a 12-gauge—may actually have been a 16-gauge; (2) “new 
evidence” that Venn was alone with his then-girlfriend 
for a few minutes an hour or more before the time of the 
murder; (3) “new evidence” that Venn bore some signs 
of struggle when interviewed by the police shortly after 
the murder and that the victim also bore some signs of an 
altercation; (4) “new evidence” that Venn made statements 
to the police just after the crime that did not implicate 
Petitioner, instead mentioning another man who was with 
Venn near to the time of the murder; (5) “new evidence” 
that April Harris’s testimony before the grand jury about 
Petitioner’s presence at the convenience store was more 
equivocal than her later trial testimony. 

Irrefutable scientifi c evidence establishing innocence 
is not required to meet the “Schlup gateway” standard, 
but “the Schlup standard is demanding and permits 
review only in the extraordinary case.” House, 126 S. 
Ct. at 2077 (quotations omitted). “Having been convicted 
by a jury of a capital offense, [a petitioner] no longer has 
the benefi t of the presumption of innocence”; a petitioner 
comes before the courts instead with “a strong—and in 
the vast majority of the cases conclusive—presumption 
of guilt.” Schlup, 115 S. Ct. at 866 n.42. Even if accepted 
as both true and “new,” Petitioner’s “new evidence” does 
not meet the “Schlup gateway” standard for proving 
actual innocence: this case does not strike us as truly 
extraordinary. This view is in line with the position taken 
by the district court in its orders. 
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About the fi rst category of “new evidence,” Venn’s 
supposed possession of a 16-gauge shotgun does not 
undermine Venn’s story that Petitioner shot Linda Offord: 
Venn’s having a 16-gauge shotgun does not establish 
that Venn used that gun to murder Offord, does not 
establish that Petitioner had no 16-gauge shotgun, and 
also does not establish that Petitioner did not use Venn’s 
supposed 16-gauge shotgun to commit the murder. With 
this “new evidence,” Petitioner has failed to show that 
some reasonable jurors—considering this “new evidence” 
with the evidence available at trial—would not still fi nd 
Petitioner guilty beyond a reasonable doubt. 

About the second category of “new evidence,” that 
Venn was alone for a few minutes with his then-girlfriend 
at close to ten in the evening on the night of the murder 
does not undermine Venn’s story that Petitioner shot Linda 
Offord: Venn’s presence alone at his then-girlfriend’s home 
some time before the crime—at about ten o’clock—does not 
establish Petitioner’s location at the time of the crime—at 
about eleven o’clock—or Venn’s location at the time of the 
crime. With this “new evidence,” Petitioner has failed to 
show that some reasonable jurors—considering this “new 
evidence” with the evidence available at trial—would not 
still fi nd Petitioner guilty beyond a reasonable doubt. 

About the third category of “new evidence,” that 
Venn bore some signs of struggle when interviewed by 
police shortly after the murder, and that the victim’s 
body bore some signs of an altercation, would not prevent 
a reasonable juror from believing Venn’s story that 
Petitioner shot Linda Offord: Venn bearing some signs of 
struggle, from some unknown source, some time shortly 
after the murder and the victim’s body bearing some signs 
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of some altercation do little (or nothing) to establish either 
that Venn murdered Offord or that Petitioner did not 
murder Offord. With this “new evidence,” Petitioner has 
failed to show that some reasonable jurors—considering 
this “new evidence” with the evidence available at trial—
would not still fi nd Petitioner guilty beyond a reasonable 
doubt. 

About the fourth category of “new evidence,” that Venn 
told a story to detectives immediately after the crime—a 
story implicating someone other than Petitioner as being 
with Venn on the night of the murder—that differed from 
the one he later told to police and then to the jury at trial 
would not prevent a reasonable juror from believing Venn’s 
testimony at trial. That Venn changed his story after 
becoming a cooperating witness does not establish that the 
fi rst story was true or that his later story was false; that 
a cooperating witness altered their story between a fi rst 
police interview and trial would not prevent a reasonable 
juror from believing the cooperating witnesses’s trial 
testimony. With this “new evidence,” Petitioner has failed 
to show that some reasonable jurors—considering this 
“new evidence” with the evidence available at trial—would 
not still fi nd Petitioner guilty beyond a reasonable doubt. 

The fi nal category of “new evidence” involves April 
Harris’s testimony to the grand jury: identifying Venn’s 
vehicle and stating with some equivocation that she 
believed in her best judgment that she saw Petitioner and 
Venn in the store between ten and ten forty-fi ve. That 
April Harris’s grand jury testimony was not identical to 
or as certain as her December 1987 witness statement 
and her unequivocal trial testimony (both stating that 
she saw Petitioner and Venn in the store between nine 
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thirty and ten), would not prevent a reasonable juror 
from believing Harris’s testimony at trial. Harris’s 
certainty about her testimony may have evolved between 
her witness statement, her grand jury testimony, and 
her trial testimony. But Harris repeatedly identifi ed 
Petitioner and Venn as being in the store on the night of the 
murder, and the slight variations in Harris’s testimonies 
would not prevent a reasonable juror from believing 
Harris’s testimony at trial.2 With this “new evidence,” 
Petitioner has failed to show that some reasonable 
jurors—considering this “new evidence” with the evidence 
available at trial—would not still fi nd Petitioner guilty 
beyond a reasonable doubt. 

We are not insisting on conclusive exoneration. While 
the “new evidence” Petitioner has offered might have 
strengthened Petitioner’s defense if presented at trial, 
Petitioner has not offered suffi cient “new evidence” of the 
powerful kind that would individually or collectively “show 
that it is more likely than not that no reasonable juror 
would have convicted him in the light of the new evidence.” 
Schlup, 115 S. Ct. at 867 (emphasis added). Taking all the 
evidence into account, we conclude that some reasonable 
jurors—weighing what was available at trial and what has 
since been presented—would have found Petitioner guilty.3 

2.  The affi davits of non-experts and other “new evidence” 
offered to contend that Harris could not have seen that which she 
testifi ed to having seen also would not prevent a reasonable juror 
from believing Harris’s testimony at trial.

3.  In House v. Bell the petitioner submitted powerful 
evidence that he was not the killer; and the Supreme Court 
concluded that, with the new evidence, reasonable jurors would 
have reasonable doubt. But the Supreme Court still said that 
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CONCLUSION 

The district court—not persuaded by Petitioner’s 
new evidence—found and concluded that Petitioner failed 
to make the needed demonstration of actual innocence. 
We see no reversible error. Because some reasonable 
jurors—weighing what was available at trial and what has 
since been presented—would still fi nd Petitioner guilty, 
Petitioner has not met the “Schlup gateway” standard. 
A strong presumption of guilt is present when a case 
comes to us at this stage. We are not persuaded that 
we are faced with a fundamental miscarriage of justice. 
Petitioner therefore has not overcome the procedural bar 
to the review of the merits of his federal habeas petition 
and cannot obtain habeas relief in this case; we affi rm the 
dismissal of his petition. 

AFFIRMED. 

case was “close.” 126 S. Ct. at 2086. Each case stands on its own 
facts. And comparing one case with another requires caution. But 
the new evidence here seems to us not so powerful or of central 
importance to the degree that it was in House.
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APPENDIX B — ORDER DENYING RULE 60(B) 
MOTION BY THE UNITED STATES DISTRICT 
COURT FOR THE NORTHERN DISTRICT OF 

ALABAMA, EASTERN DIVISION,
FILED JANUARY 12, 2011

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA, 

EASTERN DIVISION 

Case No. 1:00-cv-316-IPJ-TMP

WILLIAM ERNEST KUENZEL, 

Petitioner, 

v. 

RICHARD F. ALLEN, COMMISSIONER OF THE 
ALABAMA DEPARTMENT OF CORRECTIONS, 

AND THE ATTORNEY GENERAL OF THE 
STATE OF ALABAMA,

Respondents. 

ORDER DENYING RULE 60(B) MOTION 

On December 16, 2009, the court entered its 
memorandum opinion and final order dismissing the 
instant petition for writ of habeas corpus, fi nding that 
the petition was time barred under 28 U.S.C. § 2244(d) 
and that petitioner had shown neither equitable tolling 
nor actual innocence as a way to avoid the time bar. On 
January 13, 2010, petitioner fi led his notice of appeal, 
together with an application for leave to appeal in forma 
pauperis and an application for a certifi cate of probable 
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cause.1 On March 10, 2010, petitioner fi led the instant 
motion pursuant to Rule 60(b)(1), (2), (3), and (6) of the 
Federal Rules of Civil Procedure, seeking to have the 
dismissal of his habeas petition vacated. (Doc. 121) The 
motion alleged that “new evidence” discovered only days 
before the fi ling of the motion revealed “defects in the 
integrity of these habeas proceedings.” In a telephonic 
status conference with a magistrate judge of this court 
on March 19, 2010, the parties were given a schedule for 
briefi ng the Rule 60(b) motion, and on May 14, 2010, the 
respondents fi led their response to the motion (Doc. 125). 
Petitioner fi led his reply to the response on May 24, 2010 
(Doc. 127), and further supplemented it with additional 
evidence on September 30, 2010. (Docs. 135 & 136). Having 
carefully considered all of the fi lings with respect to 
the Rule 60(b) motion, the court hereby denies it for the 
reasons explained below. 

A. The Motion 

The motion alleges that the respondents have 
committed a fraud upon the court or otherwise have 
engaged in misconduct affecting the integrity of the 
habeas proceedings, for which relief may be available 
under Rule 60(b)(1), (2), (3), or (6).2 Petitioner alleges 

1. The court will dispose of these applications in a separate 
order.

2. These portions of Rule 60(b) read, in part, as follows: 

On motion and just terms, the court may relieve a party or its 
legal representative from a fi nal judgment, order, or proceeding 
for the following reasons: 
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that, on February 22, 2010, following the dismissal of 
his habeas petition, counsel for respondents visited 
Crystal Floyd Moore3 bringing with him two bags of 
documents, and asked Ms. Moore questions about certain 
of the documents. Thereafter, respondents produced to 
petitioner six documents never previously disclosed to 
him. These documents were: 

(1) an unsigned and undated investigative statement 
taken from Crystal Floyd (Moore) by police in the 
aftermath of the murder; 

(2) a transcript of the testimony of Crystal Floyd 
(Moore) before the grand jury that charged petitioner 
with capital murder; 

(3) a transcript of a statement taken from Crystal 
Epperson (Ward) by police on December 9, 1987; 

(1) mistake, inadvertence, surprise, or excusable neglect; 

 (2) newly discovered evidence that, with reasonable diligence, 
could not have been discovered in time to move for a new trial 
under Rule 59(b); 

  (3) fraud (whether previously called intrinsic or extrinsic), 
misrepresentation, or misconduct by an opposing party; 

* * *
(6) any other reason that justifi es relief.

3. It should be noted that Crystal Floyd Moore was not a 
witness during the petitioner’s trial. She was, at the time of the 
murder, Harvey Venn’s thirteen-year-old girlfriend.
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 (4) a transcript of the testimony of Crystal Epperson 
(Ward) before the grand jury that charged petitioner 
with capital murder; 

 (5) a transcript of a statement taken from April Harris 
by police on December 9, 1987; and 

 (6) a transcript of April Harris’s testimony before 
the grand jury that charged petitioner with capital 
murder. 

Petitioner now argues that these documents “are consistent 
with certain key testimony they offered years later,” after 
petitioner was convicted and while he was challenging the 
conviction and sentence.4 Petitioner contends that, if this 
evidence had been produced before the dismissal of his 
habeas petition, it would have bolstered and strengthened 
his claim of actual innocence, and, therefore, respondents’ 
failure to produce it was fraud or misconduct that 
prejudiced him. Based on the recent production of these 
documents, petitioner contends the following: 

Kuenzel respectfully submits that a true and 
accurate picture of all plainly relevant facts 
should determine his fate, and should have 

4. Petitioner points to declarations given by Crystal Floyd 
Moore in 1997 and 2008, and a transcript of a tape-recorded 
interview of Crystal Epperson Ward in 1999, as being consistent 
with their statements in these recently produced documents. There 
are no recent statements from April Harris, her only evidence 
being her grand jury and trial testimony. The court will analyze 
this claim later in this opinion.
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been available to this Court in its determination 
of Kuenzel’s entitlement to pass through the 
Likely Acquittal Gateway. This Court, and not 
Respondents, should decide what is relevant and 
what is not relevant to Kuenzel’s gateway claim. 
By their actions, Respondents have deprived 
this Court of the opportunity to render a 
judgment based upon a full evidentiary record. 
Now that Respondents have revealed the 
existence of materials possessed in their fi les 
that they believe to be suffi ciently important 
to show to a lay witness, Kuenzel submits 
that both he and this Court should be given 
an opportunity to review, analyze, and debate 
the relevance of all the evidence possessed by 
the State in the context of the Likely Acquittal 
Gateway. 

(See Doc. 121, pp. 3-4). 

B.  The Function of Rule 60(b) Motions in Habeas 
Proceedings 

The Supreme Court has made clear that the function 
of a Rule 60(b) motion in habeas proceedings is more 
constrained than in other civil litigation. Because the 
Anti-terrorism and Effective Death Penalty Act prohibits 
the fi ling of successive habeas petitions except with pre-
approval by the court of appeals, a Rule 60(b) motion 
that does nothing more than challenge the correctness of 
the court’s previous ruling on the merits of the petition 
is regarded not as a proper Rule 60(b) motion, but a 
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prohibited successive petition. See Gonzalez v. Crosby, 
545 U.S. 524, 532, 125 S. Ct. 2641, 2648, 162 L. Ed. 2d 480 
(2005). The Eleventh Circuit has explained this limitation 
as follows: 

Federal Rule of Civil Procedure 60 provides 
a basis, but only a limited basis, for a party to 
seek relief from a fi nal judgment in a habeas 
case. See Fed. R. Civ. P. 60. The Supreme Court 
explained in Gonzalez v. Crosby, 545 U.S. 524, 
125 S. Ct. 2641, 162 L. Ed. 2d 480 (2005), that 
the Federal Rules of Civil Procedure apply to 
habeas proceedings to the extent that they 
are “not inconsistent with applicable federal 
statutory provisions,” id. at 529, 125 S. Ct. at 
2646 (quoting 28 U.S.C. § 2254 Rule 11) (internal 
marks omitted), and the Antiterrorism and 
Effective Death Penalty Act does not explicitly 
limit the operation of Rule 60(b). Id. The Act 
does, nonetheless, foreclose application of that 
rule where it would be inconsistent with the 
restrictions imposed on successive petitions by 
the AEDPA. Id. at 529-30, 125 S. Ct. at 2646. 

The Supreme Court held in Gonzalez that a 
Rule 60(b) motion is to be treated as a successive 
habeas petition if it: (1) “seeks to add a new 
ground of relief;” or (2) “attacks the federal 
court’s previous resolution of a claim on the 
merits.” Id. at 532, 125 S. Ct. at 2648. Where, 
however, a Rule 60(b) motion “attacks, not the 
substance of the federal court’s resolution of 
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a claim on the merits, but some defect in the 
integrity of the federal habeas proceedings,” 
the motion is not a successive habeas petition. 
Id. A “claim,” as described by the Court in 
Gonzalez, is “an asserted federal basis for relief 
from a state court’s judgment of conviction.” Id. 
at 530, 125 S. Ct. at 2647. The Supreme Court 
further explained in Gonzalez that: 

The ter m “on the mer its” has 
multiple usages. We refer here to 
a determination that there exist 
or do not exist grounds entitling a 
petitioner to habeas corpus relief 
under 28 U.S.C. § 2254(a) and (b). 
When a movant asserts one of those 
grounds (or asserts that a previous 
ruling regarding one of those grounds 
was in error) he is making a habeas 
corpus claim. He is not doing so when 
he merely asserts that a previous 
ruling which precluded a merits 
determination was in error – for 
example, a denial for such reasons as 
failure to exhaust, procedural default, 
or statute-of-limitations bar. 

Id. at 532 n. 4, 125 S. Ct. at 2648 n. 4 (citation omitted). 

Williams v. Chapman, 510 F.3d 1290, 1293-1294 (11th Cir. 
2007). Thus, a Rule 60(b) motion that argues simply that 
there is new evidence or new grounds suggesting that 
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the court incorrectly decided the “merits” of a federal 
habeas claim is a prohibited successive petition. Such a 
motion attempts to relitigate the “merits” of a claim for 
habeas relief, and as such, it is considered a successive 
habeas petition. On the other hand, a Rule 60(b) motion 
that asserts a defect in the integrity of the proceedings 
themselves — one that attempts to correct a fl aw in the 
proceedings leading to the court’s determination of the 
“merits” of a claim — is a genuine Rule 60(b) motion, not 
barred by the AEDPA’s successiveness provision. 

C.  The Grounds Asserted in the Instant Rule 60(b) 
Motion 

Petitioner seeks to vacate the dismissal of his habeas 
petition on grounds asserted pursuant to Rule 60(b)(1), 
(2), (3), and (6). Rule 60(b)(1) authorizes setting aside 
a judgment for “mistake, inadvertence, surprise or 
excusable neglect.” Rule 60(b)(2) grants relief when there 
exists “newly discovered evidence that, with reasonable 
diligence, could not have been discovered in time to move 
for a new trial under Rule 59(b).” Rule 60(b)(3) provides 
relief due to “fraud... misrepresentation, or misconduct 
by an opposing party.” And, fi nally, Rule 60(b)(6) is the 
catch-all provision for vacating a judgment for “any other 
reason that justifi es relief.” In the context of the instant 
case, the “mistake” provision in Rule 60(b)(1) requires 
the most analysis. 

At the outset, the Eleventh Circuit has stated 
that “our precedents set a high standard for granting 
postjudgment relief under Rule 60(b).” Zakrzewski v. 
McDonough, 490 F.3d 1264, 1267 (11th Cir. 2007); see 
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Sherrod v. Palm Beach County School District, 237 Fed. 
Appx. 423, 425 (11th Cir. 2007). Rule 60(b)(2) does not 
support vacating the dismissal of this habeas petition on 
the basis of the § 2244(d) time bar. The issue in this case 
is whether petitioner can carry the burden of proving 
his “actual innocence” of the murder of Linda Offord, in 
order to open a gateway for consideration of his otherwise 
time-barred claims. The court’s judgment found that he 
could not do so, and therefore the petition was dismissed 
as time barred. Petitioner’s Rule 60(b)(2) motion asserts 
that there is “newly discovered” evidence of his innocence 
that could not have been discovered previously with due 
diligence. To persuade the court to vacate the dismissal 
on this ground, petitioner must meet a fi ve-part test, as 
follows: 

For a district court to grant relief based upon 
newly discovered evidence under Rule 60(b)
(2), the moving party must satisfy a fi ve-part 
test: “(1) the evidence must be newly discovered 
since the trial; (2) due diligence on the part of 
the movant to discover the new evidence must 
be shown; (3) the evidence must not be merely 
cumulative or impeaching; (4) the evidence must 
be material; and (5) the evidence must be such 
that a new trial would probably produce a new 
result.” [Waddell v. Hendry County Sheriff’s 
Offi ce, 329 F.3d 1300, 1309 (11th Cir. 2003)]. “A 
motion for a new trial under Rule 60(b)(2) is an 
extraordinary motion and the requirements of 
the rule must be strictly met.” Id. (quoting Toole 
v. Baxter Healthcare Corp., 235 F.3d 1307, 1316 
(11th Cir. 2000)). 
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Gundotra v. U.S. Dept. of I.R.S., 160 Fed. Appx. 834, 836 
(11th Cir. 2005). That test cannot be met in this case. The 
six documents described above are nothing more than 
“cumulative or impeaching” of other testimony at trial, or 
could have been secured with diligence at the time of trial. 
April Harris testifi ed at trial, and her police interviews 
and grand jury testimony are simply impeaching or 
cumulative of her trial testimony. Crystal Floyd and 
Crystal Epperson were available and known witnesses, 
who could have testifi ed at trial, but were not called by 
either side. The absence of their testimony is due to lack 
of diligence, not because of recent discovery. 

Other evidence now offered by petitioner also was 
or could have been available at the time of trial, had he 
used diligence. Sam Gibbons was alive at the time of trial, 
and could have been called to testify about his shotgun 
borrowed by Venn weeks before the murder. If Gibbons’ 
gun was a 16-gauge shotgun, petitioner could have 
subpoenaed it and offered it at trial. Likewise, evidence 
from the autopsy of the victim relating to blue marks on 
her hands and an abrasion on her forearm, as well as police 
notes from interviews of Harvey Venn, were known to 
and available to petitioner at the time of trial. This is not 
new evidence. Although the expert testimony of Dr. Gill 
is new, petitioner could have offered similar evidence at 
the time of trial simply by using the autopsy report and 
police interview notes existing at that time. The same is 
true of petitioner’s family members, who now claim to be 
able to testify that petitioner returned his stepfather’s 
borrowed shotgun (argued by the prosecution to be the 
murder weapon) the day before the murder. They were 
known to and available to petitioner at the time of trial, 
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and could have been called to testify to that fact. None of 
this is new evidence. In fact, it is old evidence, the essence 
of it having been offered at trial through the testimony 
of Hope Chamberlain and Glenn Kuenzel. Petitioner is 
not entitled to relief from the judgment of dismissal on 
this basis. 

Nor is petitioner entitled to relief from the judgment 
under Rule 60(b)(3) due to fraud, misrepresentation, 
or misconduct by the respondents. At most petitioner’s 
only argument is that respondents recently produced 
six documents not previously produced to him; but, as 
explained above, none of these documents warrants 
setting aside the dismissal of the petition, because none of 
them proves (or even implies) petitioner’s actual innocence. 
Further, to prove fraud or misconduct suffi cient to invoke 
Rule 60(b)(3), the petitioner must show fraud that attacks 
the function of the court itself. As the Eleventh Circuit 
has explained, “‘Fraud upon the court’... embrace[s] only 
that species of fraud which does or attempts to defi le the 
court itself, or is a fraud perpetrated by offi cers of the 
court so that the judicial machinery cannot perform in the 
usual manner its impartial task of adjudging cases that 
are presented for adjudication.” Travelers Indemnity Co. 
v. Gore, 761 F.2d 1549, 1551 (11th Cir. 1985); Zakrzewski 
v. McDonough, 490 F.3d 1264, 1267 (11th Cir. 2007). 
There is no assertion here that the respondents have 
committed fraud directed at the court, have made any 
misrepresentations to the court, or have otherwise 
acted in a fashion that had the effect of preventing the 
judicial machinery from performing in the usual manner. 
Petitioner is not entitled to relief under Rule 60(b)(3). 
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Likewise, the “catch-all”provision of Rule 60(b)(6) 
does not warrant relief from the dismissal of the petition. 
Aside from arguing that there is new evidence that 
respondents failed to produce to petitioner through fraud 
or misconduct, petitioner has not pointed to any other 
basis for arguing that there is a suffi cient ground to set 
aside the court’s previous fi nding that he failed to prove 
his actual innocence. 

As stated above, the “mistake” provision of Rule 
60(b)(1) requires the most analysis. This is because the 
dismissal of the petition was the result of the court’s 
conclusion that the petition is time-barred under § 
2244(d); there was no adjudication “on the merits” of the 
claims alleged in the petition. In its unpublished opinion 
in Turner v. Howerton, 2007 WL 3082138, *3-4 (11th 
Cir. 2007), the court of appeals determined that, under 
Rule 60(b)(1), a “mistake” can include a legal error if the 
error has the effect of precluding the habeas court from 
addressing the merits of the claims alleged in the petition. 
The court said, “Under Gonzalez, a legal error may be 
a ‘mistake’ within Rule 60(b) when the purported error 
occurred in a ‘previous ruling which precluded a merits 
determination,’ such as a denial based on procedurally 
barred or unexhausted claims.” Turner v. Howerton, 
2007 WL 3082138, *3-4 (11th Cir. 2007) (citing Gonzalez 
v. Crosby, 545 U.S. 524, 532, 125 S. Ct. 2641, 2648, 162 L. 
Ed. 2d 480 (2005)). Although Turner involved procedurally 
defaulted or unexhausted claims, there is no reason to 
conclude that this rule does not apply as well to § 2244(d) 
time-bar determinations, which, of course, are procedural 
in nature and have the effect of precluding consideration of 
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the merits of the claims alleged. Therefore, to the extent a 
“mistake” by the court in applying the time bar precluded 
consideration of the merits of petitioner’s claims, relief 
from the time-bar dismissal would be available under 
Rule 60(b)(1). 

In the instant case, petitioner argues in support of 
his Rule 60(b) motion that a “mistake” was made on the 
procedural question whether the one-year time limitation 
barred consideration of his claims “on the merits.” He notes 
that the ultimate basis on which the petition was dismissed 
was that it was untimely fi led outside the § 2244(d) one-year 
limitation. The narrow issue addressed in the December 
2009 dismissal was whether petitioner could show “actual 
innocence” as a gateway through which to escape the time 
limitation and obtain consideration of his claims “on the 
merits.” In that sense, the “actual innocence” question 
is comparable to such procedural questions as “cause 
and prejudice” excusing a procedural default or whether 
there has been a “full and fair presentation” of a claim 
to state courts for exhaustion purposes. As the Eleventh 
Circuit indicated in Howerton, a “mistake” in ruling that 
petitioner did not suffi ciently prove actual innocence for 
purposes of escaping a procedural bar is a “defect” in the 
integrity of the proceedings that precluded a consideration 
of his claims “on the merits.” That kind of “mistake” can 
be addressed in a Rule 60(b)(1) motion, and is not simply 
a challenge to the court’s previous ruling “on the merits” 
of a habeas claim. 

Because the court is unpersuaded that the dismissal 
of the petition should be set aside under Rules 60(b)(2), 
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(3), or (6), the real Rule 60(b) question is whether a “legal 
mistake” in the court’s previous analysis of petitioner’s 
actual innocence caused the court to fi nd that he has not 
proven “actual innocence” as a gateway for consideration 
of the merits of his substantive habeas claims. With this 
in mind, the court will examine the newest evidence 
petitioner has offered against the backdrop of the trial 
evidence, as well as the evidence he presented prior to the 
dismissal of the habeas petition, to address the question 
whether the court mistakenly concluded that petitioner 
had not shown his “actual innocence.” 

D.  Petitioner’s Evidence of Innocence 

Looking anew at the evidence presented in order to 
address the ultimate question of actual innocence, the 
standard the petitioner must meet in order to obtain a 
“gateway” for consideration of his substantive habeas 
claims requires him to present “new and reliable evidence” 
that was not presented at trial. The new evidence need 
not be admissible under the strict rules of evidence. In 
doing so, the petitioner must prove, in light of both the 
new and old evidence, that it is “‘more likely than not 
that no reasonable juror would have found petitioner 
guilty beyond a reasonable doubt....’” Doe v. Menefee, 
391 F.3d 147, 161-162 (2d Cir. 2004), cert. denied, 546 
U.S. 961 (2005), quoting Schlup v. Delo, 513 U.S. 298, 
324 (1995). Stated another way, the petitioner must 
carry the burden of proving, in light of all the evidence, 
that it is more likely than not that no reasonable juror 
would fi nd him guilty beyond a reasonable doubt. If any 
reasonable juror could fi nd him guilty beyond a reasonable 
doubt, notwithstanding the “new and reliable evidence,” 
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petitioner has failed to prove his actual innocence for 
purposes of the Schlup gateway. 

(1)  Summary of Trial Evidence 

A place to be begin looking at the actual innocence 
question is the evidence presented at trial, on which the 
jury convicted petitioner. The forensic evidence established 
that the victim, a convenience store clerk, was killed by 
a single shot from a 16-gauge shotgun between 11:05 and 
11:20 p.m., the night of November 9, 1987. The last sale on 
the cash register tape was at 11:05 p.m., and the victim 
was discovered by the third-shift clerk, who arrived at 
11:20 p.m. The shot struck the victim in the upper right 
chest and passed through. Most of the No. 1 buckshot 
left her body through several exit wounds in the upper 
back. There was no other signifi cant forensic evidence at 
the scene, no useful fi ngerprints, or fi ber evidence. The 
murder weapon was identifi ed as a 16-gauge shotgun 
based on plastic “wadding” from a 16-gauge Remington 
shotgun shell found in the victim’s body. 

It is fair to say that the principal evidence against 
petitioner was the testimony of his alleged co-defendant, 
Harvey Venn. Venn and his car were identified by a 
number of witnesses as being at Joe Bob’s Convenience 
Store anywhere from 10:00 p.m. to 11:00 p.m. that night. 
Several witnesses saw and acknowledged Venn at the 
scene. They also saw another man in Venn’s car, but, for 
various reasons, none got a good look at the other man or 
could identify him. One witness said the other man had a 
mustache and bushy hair. 
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The police contacted Venn and interviewed him 
several times, the fi rst being two days after the murder, on 
November 11, 1987. At the time, Venn and petitioner were 
living together in petitioner’s house. They knew each other 
from working together at Madex in Goodwater, Alabama. 
Venn was 18 years old; petitioner was in his mid-twenties. 
In his initial interviews, Venn denied any knowledge 
of or role in the shooting. He claimed to have driven to 
Fayetteville, Alabama, the night of the shooting to visit 
a friend, Chris Morris. He said that when he arrived at 
Morris’s house, he discovered that Morris was not there, 
and he returned home between 10:00 and 10:30 p.m. 

After the police left the interview, one offi cer realized 
that he had left his notepad at Venn’s residence, and he 
instructed another offi cer to go back and retrieve it. Upon 
arriving at Venn’s residence, the offi cer found Venn and 
petitioner sitting at the kitchen table, and petitioner was 
writing in a spiral-bound notebook. 

Three days later, on November 14, police returned 
to the residence and obtained consents to search from 
both Venn and petitioner. As a result of this search, 
police seized a .32 caliber pistol and a spiral-bound 
notebook with writing in it. Venn was interviewed again 
on November 14 at the Sylacauga police station, at which 
time he confessed that he and petitioner had attempted 
to rob the convenience store and that petitioner shot the 
clerk. During this confession, Venn stated that petitioner 
used a 16-gauge shotgun and that petitioner had disposed 
of the spent shotgun shell by putting it in a paper bag 
and burning it in a trash barrel in the yard. Petitioner 
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was arrested the next day, November 15, 1987. A search 
warrant was obtained and the residence searched again 
on November 16, at which time the brass head of a burned 
16-gauge Remington shotgun shell was retrieved from 
a 55-gallon barrel used to burn trash in the yard of the 
residence. 

Venn testifi ed at trial to the following events: On 
Monday, November 9, he and petitioner left work at 
Madex and arrived home around 2:30 in the afternoon. 
After taking a shower and drinking a beer, both left in 
Venn’s car around 3:30. In the backseat of the car were a 
16-gauge shotgun petitioner borrowed from his stepfather 
(Glenn Kuenzel), a 12-gauge shotgun Venn borrowed from 
Sam Gibbons, and a .32-caliber pistol. Venn dropped off 
petitioner at petitioner’s parents’ house and then drove to 
visit his 13-year-old girlfriend, Crystal Floyd. He arrived 
there around 4:00 and remained for 45 minutes to an hour. 
He returned and picked up petitioner between 4:45 and 
5:00 p.m. 

Venn and petitioner continued to ride around in Venn’s 
car the rest of the evening, stopping several times at Joe 
Bob’s to use the restroom. According to Venn, petitioner 
raised the idea of robbing the convenience store, saying he 
knew how they could get some money. Venn and petitioner 
drove to Joe Bob’s around 10:00 p.m. There, Venn saw 
several people who knew him. He and petitioner left and 
came back later, closer to 11:00 p.m. According to Venn, 
petitioner waited until no customers were around, then 
he got out and covered the car’s license plate with a paper 
sack. Petitioner then covered his face with a ski-mask, 
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took the 16-gauge shotgun, and went into the store by 
himself. Venn waited in the car. Venn could see only a 
portion of the gun, but he heard a shot and saw the clerk 
fall backward away from the counter. Petitioner then ran 
out and jumped in the car, saying “Haul ass.” According 
to Venn, petitioner said he “didn’t mean to do it.” Later, 
while riding home, petitioner pulled out the .32 caliber 
pistol from beneath the passenger seat and said to Venn, 
“What happened to one can happen to another.” (Trial 
Transcript, p. 144). 

Venn and petitioner drove to their residence and 
removed the guns and a ski-mask from the car. According 
to Venn, petitioner took the spent shell from the 16-gauge 
shotgun, put it in a paper sack, and threw it in the trash 
barrel in the front yard. Petitioner and Venn then listened 
to record albums for awhile, and petitioner made the 
statement that it was “a shame the lady had to die for 
money that was not hers.” 

On cross-examination, Venn admitted that he and 
petitioner had been drinking beer and smoking marijuana 
the night of the murder. He admitted that he had borrowed 
the 12-gauge shotgun from a co-worker, Sam Gibbons, to 
go squirrel hunting with his girlfriend’s brothers. Venn 
acknowledged that there was a red substance on both the 
left thigh of his blue jeans and on the shoes he wore that 
night. He indicated that he thought it was squirrel blood, 
and he had no idea how he could have gotten the victim’s 
blood on his pants. (The jury heard a state serologist 
testify later that the red substance on Venn’s pants 
matched the blood of the victim, but the red substance 
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on his shoes was not human blood.) Venn denied that 
the “other man” seen with him by witnesses was Chris 
Morris, and he insisted that only petitioner was with him 
that night. 

The prosecution offered other evidence to bolster 
Venn’s testimony. First, the prosecution offered the 
testimony of a handwriting analyst to show that the 
handwriting in the spiral-bound notebook seized from 
petitioner’s residence was petitioner’s, and that the 
contents of the writing matched the details of Venn’s fi rst 
statement to police, in which Venn denied he was involved 
in the shooting and had gone to Fayetteville to visit his 
friend, Chris Morris. The analyst based the conclusion 
that the writing was petitioner’s on a comparison of 
the notebook with petitioner’s employment application 
at Madex. The prosecution also offered evidence that 
petitioner vigorously resisted efforts to obtain from 
him comparison handwriting exemplars, with petitioner 
refusing to obey a grand jury subpoena and a court 
order to do so. The prosecution argued that the writing 
represented an attempt by petitioner to keep his and 
Venn’s exculpatory stories consistent, and that petitioner’s 
refusal to provide handwriting exemplars proved his 
guilty state of mind. 

Next, the prosecution offered testimony from a 
fi rearms expert that the burnt brass shell head found in 
the trash at petitioner’s home had been fi red from the 
16-gauge Harrington & Richardson shotgun petitioner 
borrowed from his stepfather. The expert explained that 
he compared the shell head with several shotgun shells 
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he test fi red from the Harrington & Richardson shotgun, 
and found that the gun left the same microscopic marks 
on the brass heads of all of the shells. The expert was not 
able to say, however, when or under what circumstances 
the burnt shell had been fi red. 

Third, one of petitioner’s co-workers at Madex 
testifi ed that, between 5:00 and 6:00 p.m. the evening of 
the shooting, Venn and petitioner came by Madex together 
and sold him some diet pills, representing them to be 
“speed.” This, the prosecution argued, confi rmed part 
of Venn’s description of the events during the evening of 
the shooting. 

Fourth, the prosecution offered the testimony of 
April Harris, a 16 year-old girl who knew both Venn and 
petitioner. April Harris testifi ed that she was a passenger 
in a truck driven by Crystal Epperson the night of 
November 9, and that she and Epperson had driven by 
(but not stopped at) Joe Bob’s sometime between 9:30 and 
10:00 p.m. She noticed Venn’s car, with which she was 
familiar, and then, according to her testimony, saw both 
Venn and petitioner standing inside the door of the store. 

Fifth, the prosecution offered the testimony of Diane 
Mason that, while driving home from work after 11:00 p.m. 
the night of the murder, she followed a car with its license 
plate obscured, driving toward Hollins, Alabama, away 
from the direction of Joe Bob’s. She could not otherwise 
describe the car. This also confirmed part of Venn’s 
account of the murder, that petitioner had covered the 
license plate of Venn’s car with a paper sack. 
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Although petitioner did not testify at trial,5 he offered 
the testimony of three witnesses. First, his stepfather, 
Glenn Kuenzel, testifi ed that he had gone to petitioner’s 
house the night of November 9 to replace a broken toilet 
tank. Upon arriving at 10:30 p.m., Glenn knocked on the 
door, but no one answered. He looked in a window, saw 
petitioner asleep on the couch, and left. Glenn also testifi ed 
that he saw his 16-gauge Harrington & Richardson 
shotgun at his own house around 2:30 on the afternoon 
of November 9, before the shooting. He testifi ed that he 
had seen it leaning against the wall in his kitchen when 
he came home from work. 

Next, petitioner presented the testimony of Hope 
Chamberlain that she was present at Glenn Kuenzel’s 
home on Sunday, November 8 (the day before the shooting), 
when petitioner and Venn returned “a gun” to Glenn. She 
could not otherwise describe the gun, except to say that 
the barrel was about the diameter of a pencil. When shown 
the Harrington & Richardson shotgun put into evidence 
by the prosecution, she was unable to say that it was or 
was not the same gun she saw returned. 

5.  Petitioner had a constitutional right to elect not to testify 
at trial, and from that decision the court can draw no inference. 
However, the court notes that petitioner has never stated under 
oath in the instant habeas case that he did not commit the murder. 
He has fi led only an unsigned affi davit. Certainly, the absence of a 
sworn statement by the petitioner denying any role in the murder 
makes a fi nding of his actual innocence more diffi cult. Where the 
petitioner has the burden of proof on the issue of actual innocence, 
the Fifth Amendment privilege does not preclude the court from 
drawing an adverse inference from his failure to proclaim his 
innocence under oath.
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Finally, petitioner called Tony McElrath as a witness, 
who said that Venn was the shooter he witnessed kill 
Linda Offord at the convenience store. But when asked 
to point out the killer, he pointed at petitioner sitting at 
counsel table. McElrath also claimed he was at the store 
around 3:00 (not 11:00 p.m.) and heard two shots, not one.6 
McElrath also testifi ed that he received treatment at the 
local mental health center. 

After the jury returned a verdict of guilty to capital 
murder, additional evidence was offered during the 
penalty phase of trial.7 Petitioner’s mother testifi ed about 
his childhood without a father, his dropping out of school, 
and his involvement with drugs. His ex-wife testifi ed 
that petitioner has a son who loves him. A mental health 
counselor was presented to testify that petitioner has 

6. It should be noted that both 16-gauge shotguns identifi ed 
in this case—Glenn Kuenzel’s Harrington & Richardson and Sam 
Gibbons’ widow’s Iver Johnson Championship — are single shot, 
top-break shotguns. Neither can be fi red more than once without 
reloading. Also, there was no forensic evidence at the scene or on 
the victim of more than one shot being fi red.

7. Although the jury did not hear this evidence in reaching 
their guilt determination, the court believes it is appropriate 
to consider penalty-phase evidence on the issue of actual 
innocence now before it. Evidence tending to prove or disprove 
actual innocence is relevant in assessing whether petitioner can 
suffi ciently prove his entitlement to a full consideration of his 
habeas claims, not just whether the jury had suffi cient evidence 
before them to convict. The court must examine the actual 
innocence issue in light of all the evidence. See Schlup v. Delo, 
513 U.S. 298, 324 (1995).
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average to low-average intelligence and suffers from 
depression, but otherwise suffered no mental health issues. 
Petitioner testifi ed in his own defense during the penalty 
phase of trial, denying that he or his mother had offered 
money to Orrie Goggans for Goggans to testify that it 
was he, not petitioner, who was with Venn the night of the 
murder. Petitioner also admitted that he had escaped from 
jail during his pretrial incarceration. It is signifi cant to 
note that, during his penalty-phase testimony, petitioner 
was never asked about his involvement in the murder, nor 
did he expressly deny it or proclaim his innocence. (Trial 
Transcript, pp. 752-763). 

For rebuttal during the penalty phase, the prosecution 
put on evidence from two of petitioner’s co-workers, 
who testifi ed that as early as 6:15 the morning after the 
shooting, petitioner asked them if they had heard about 
the shooting the night before and the fact that nothing 
had been taken from the store. Neither of the co-workers 
had heard any media reports about the shooting, and their 
fi rst information about it came from petitioner. One of 
the co-workers testifi ed about a conversation he had with 
petitioner the day after the shooting, in which petitioner 
expounded on the difference between a “modern-day 
asshole” and a “capital asshole.” The witness testifi ed as 
follows: 

A: Okay. We walked over there and Billy said 
that all of us guys around there at work was 
a bunch of modern-day assholes. And I says, 
“Modern-day assholes?” and he said, “Yeah.” 
And then he says, “Me and Harvey, we’re 
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capital assholes. Don’t nobody get over on us 
like y’all.” And he says, “We won’t let nobody 
get over on us. You guys let people get over on 
you.” I says, “What’s the difference, Billy?” 
And he says, “Well, capital assholes, like I said, 
won’t let nobody get over on you,” and then he 
says, “Me and Harvey, we could kill somebody 
and get by with it.” 

I said, “You really believe you could kill 
somebody and not get caught, or get killed 
yourself?” And he says, “Well, I might get killed 
myself, but I know I wouldn’t get caught.” He 
said, “If you’re going to kill somebody, you shoot 
them with a shotgun. You don’t kill them with a 
pistol or rifl e. They will trace the bullet back to 
you.” And then he says, “Just like that girl over 
in Sylacauga. They don’t have a clue to who did 
that, and they won’t.” 

I just shook it off, you know, and walked on. 

(Trial Transcript, pp. 772-773). 

In addition to the testimony of the co-workers, the 
prosecution offered the testimony of Orrie Goggans, 
who testifi ed that petitioner and his mother tried to work 
out a deal with him for Goggans to testify that it was he 
(Goggans), and not petitioner, who was with Venn the night 
of the shooting. Goggans testifi ed that both petitioner and 
his mother offered him an unstated sum of money to so 
testify. 
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(2)  New Evidence of Innocence Offered by Petitioner 

All of the new evidence of innocence offered by the 
petitioner amounts to different ways of attempting to 
undermine the credibility of the prosecution’s evidence, in 
particular the credibility of Venn’s version of the events. 
There is no evidence that can be described as directly 
probative of the petitioner’s innocence, such as new DNA 
evidence, new forensic evidence, new alibi evidence, or 
a confession by someone claiming to be the murderer. 
Although petitioner attempts to describe some evidence 
as “new,” as explained below, the basic facts of the 
evidence existed at the time of trial and is not really new. 
The petitioner’s factual innocence argument boils down 
to trying to raise as many doubts as possible about the 
credibility of Venn’s description of the events. 

A. The Murder Weapon—Petitioner has offered the 
affi davit of Carolyn Lewis Gibbons (Doc. 45-2), which 
states that, about two weeks before the shooting in 1987, 
Harvey Venn came to her and her husband’s home between 
10:00 and 11:00 one night to borrow her husband’s shotgun, 
purportedly to go hunting. She could not state when or by 
whom the gun was returned, but it remained stored, even 
after her husband’s death in 1991. Soon after learning of 
the shooting in 1987, her husband expressed to her concern 
that his gun might have been the murder weapon, but 
he told her later that the police ruled out his gun after 
looking at it. Years later, she delivered the shotgun to 
petitioner’s investigators, who identifi ed it as a 65-year 
old Iver Johnson Champion top-break 16-gauge shotgun. 
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Petitioner also has offered the affidavit of Carl 
Majeskey, identifi ed as a fi rearms expert. (Doc. 45-3). He 
testifi ed that Gibbons’s 16-gauge shotgun could have been 
the murder weapon, but stated no new factual fi ndings 
supporting his conclusion, which amounts to nothing 
more than speculation. His affi davit simply criticizes the 
conclusion reached in 1987 by the state fi rearms expert, 
Lawden Yates, that the burnt shotgun shell found in the 
trash barrel at petitioner’s home had been fi red from the 
Harrington & Richardson 16-gauge shotgun borrowed 
by petitioner from his stepfather. There is nothing in 
Majeskey’s affi davit that suggests why the Gibbons gun is 
more likely the murder weapon than Glenn Kuenzel’s gun. 
Indeed, Mrs. Gibbons’ testimony that her husband told her 
that the police had ruled out his gun tends to undermine 
the possibility that the Gibbons gun was involved. 

With this evidence, petitioner attempts to raise doubts 
about Venn’s testimony that there was a 12-gauge shotgun 
and a 16-gauge shotgun in the car the night of the robbery 
by implying that Venn also possessed a 16-gauge shotgun 
that could have been the murder weapon. Whether, in fact, 
Venn possessed a 16-gauge shotgun is questionable. On 
this point, Mrs. Gibbons’ testimony is that her husband 
told her that the police inspected and ruled out his gun. She 
obviously is unable to say, in fact, that it was her husband’s 
gun that Venn possessed the night of the robbery. While 
Mrs. Gibbons can testify that her husband told her that 
Venn borrowed his shotgun, she cannot possibly say that 
Venn never borrowed a shotgun from anyone else. The fact 
that Venn borrowed the Gibbons’ gun about two weeks 
before the shooting does not account for when the gun 
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was returned, nor does it not rule out the possibility that 
Venn also borrowed a 12-gauge shotgun from someone 
else. Although Mrs. Gibbons testifi ed that her husband 
was concerned that his gun may have been the murder 
weapon, she expressed no knowledge of how or when Venn 
returned the shotgun. Also, in Venn’s initial statement to 
the police on November 11, 1987 (a statement in which he 
denied knowledge of the shooting), he stated explicitly 
that he went squirrel hunting the day before the shooting 
with a 12-gauge shotgun. (Doc. 136-2). Further, Dennis 
Surrett, an investigator in the district attorney’s offi ce, 
testifi ed that, although he did not have a recollection of 
talking to Sam Gibbons, he wrote a note on a trial witness 
list in which he annotated that Gibbons would testify to 
lending a 12-gauge shotgun to Venn. 

These facts collectively undermine the otherwise 
unsupported speculation that Venn not only possessed a 
16-gauge shotgun, but used it himself to kill Linda Offord. 
Even assuming Majeskey’s testimony is suffi cient to raise 
doubts about Yates’s testimony that the burnt shell was 
fi red in Glenn Kuenzel’s gun, it is not enough to reach 
the conclusion that Venn not only possessed a 16-gauge 
shotgun, but used it to murder the victim. Petitioner 
cannot prove his actual innocence with this evidence. 

Additionally, it must be considered that none of this 
testimony is really “new.” While Majeskey’s participation 
is new, the underlying facts informing his speculation 
were known at the time of trial. Sam Gibbons was alive 
at the time of petitioner’s trial, and he could have been 
subpoenaed to produce his gun for examination if there 
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were a genuine concern that it was a 16-gauge involved 
in the crime. Dennis Surrett, an investigator in the 
district attorney’s offi ce, wrote a note on a trial witness 
list suggesting that Gibbons’ gun was a 12-gauge, not a 
16-gauge. Defense counsel was aware from Venn’s police 
statements, produced to them in discovery, that Venn 
borrowed Gibbons’ gun, and they could have made it an 
issue if it was actually signifi cant. 

It appears to be undisputed that the murder weapon 
was a 16-gauge shotgun, and it is clear that the Harrington 
& Richardson shotgun owned by petitioner’s stepfather 
was a 16-gauge. Majeskey’s criticism of Yates’s expert 
opinion only raises a question of how much weight should 
be given Yates’s testimony. Majeskey’s testimony that 
the Gibbons’ gun might have been the murder weapon is 
entirely unsupported speculation, and cannot be squared 
with Mrs. Gibbons’ testimony that the police examined and 
ruled out her husband’s shotgun as the murder weapon. 
No particular shotgun can be identifi ed defi nitively as 
the murder weapon. The best that can be said is that it 
was a 16-gauge. Majeskey simply has no factual basis 
for asserting that the Gibbons’ gun is more likely the 
murder weapon than Glenn Kuenzel’s gun. At least Yates 
testifi ed that the latter is the one that fi red the burnt shell 
head found in the trash at petitioner’s home; there is no 
physical evidence linking the Gibbons’ gun to petitioner, 
his home, or to Venn. While this evidence may raise doubts 
about Venn’s credibility, it does not affi rmatively prove 
petitioner’s innocence. 
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Petitioner has offered the affi davit of Glenda Kuenzel 
(Doc. 45-11), petitioner’s sister, who states that she saw 
petitioner and Venn return the borrowed Harrington & 
Richardson 16-gauge shotgun to her stepfather the day 
before the shooting; therefore, according to petitioner, it 
could not have been the murder weapon. Similar testimony 
was offered at trial through Hope Chamberlain and Glenn 
Kuenzel; however, their accounts were clearly rejected 
by the jury. Not only is Glenda Kuenzel’s testimony not 
“new,” there is no reason to believe it would change the 
outcome of the jury’s assessment of the facts when it is 
obvious that Chamberlain’s and Glenn Kuenzel’s similar 
testimony did not. This testimony is merely cumulative of 
other trial evidence, and for that reason, is not suffi cient 
to support a fi nding of actual innocence. 

In total, the evidence now offered by petitioner with 
respect to whether Venn possessed a 16-gauge shotgun 
or whether the Kuenzel shotgun had been returned to 
petitioner’s stepfather before the robbery do not support 
a fi nding that petitioner is actually innocent of the robbery 
and killing. At best the evidence is cumulative of trial 
evidence and does nothing more than raise impeachment 
issues concerning Venn’s testimony. A jury saw and 
heard Venn testify in person, and that jury, which the 
court assumes was composed of reasonable people, 
found his testimony credible despite many of these 
same impeachment issues being raised then. Nothing 
in the evidence presented now persuades the court that 
reasonable jurors would be any more likely to reject his 
testimony than the trial jury that heard it before. 
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B. April Harris’s Identifi cation of Petitioner—At 
trial, April Harris testified that, as she and Crystal 
Epperson rode by the store between 9:30 and 10:00 p.m. 
the night of the shooting, she saw Venn’s car and then saw 
both Venn and petitioner standing inside the door of the 
store. This testimony was important at trial because it 
not only confi rmed part of Venn’s testimony that he and 
petitioner were together not more than an hour and a 
half before the shooting, but also because it undermined 
petitioner’s alibi that he was at home alone and asleep. In 
this habeas action, petitioner has offered the declarations 
of Luther Brannon (Doc. 45-4) and Everson Thompson 
(Doc. 45-5) to the effect that neither Brannon nor Crystal 
Epperson believe it was possible for April Harris to see 
and identify anyone inside the store from the distance 
she was at that night. Brannon’s affi davit describes his 
own trip to Joe Bob’s and measurements he made there. 
Thompson’s affi davit contains an unsworn and unsigned 
transcript of an interview with Crystal Epperson, in which 
she expresses the opinion that Harris could not have seen 
what she claimed. 

This evidence also is insuffi cient to prove petitioner’s 
actual innocence, or, stated another way, is insuffi cient 
to prove that it is more likely than not that no reasonable 
jury could have found him guilty beyond a reasonable 
doubt. Again, this evidence simply is not “new,” and it 
merely raises a question about the weight to be accorded 
April Harris’s testimony; it does not prove her testimony 
to be false or perjurious. April Harris testifi ed that she 
saw petitioner standing in the store with Venn. Brannon 
and Epperson state simply that they do not believe her, 
but they offer nothing to prove that Harris lied about 
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what she claimed to see. Epperson’s statement (reported 
through Thompson’s declaration) is not “new.” She was 
available at the time of trial and could have testifi ed, but 
did not. Because Brannon’s testimony consists of nothing 
more than his opinion based on observations he made at 
the store, any number of people familiar with the physical 
layout of Joe Bob’s could have been called to testify to the 
same thing at trial. Furthermore, Brannon’s observation 
of the store came many years after the shooting, and there 
is no assurance that the lighting and physical layout of the 
store was the same as on the night of the shooting. This 
evidence is simply an attack on the credibility of Harris’s 
testimony, which a jury has already assessed and found 
acceptable. 

More critical to this fact question is April Harris’s 
grand jury testimony, one of the documents recently 
produced by the respondents, in which she indicated a 
great deal more equivocation about what she had seen. 
Unlike her trial testimony, which was fi rm and certain, her 
testimony before the grand jury was that she “believed” 
she had seen Venn and petitioner in the store, but could not 
be sure. (Doc. 136-17). Nevertheless, this goes only to the 
weight to be accorded her testimony, and her equivocation 
certainly is not enough to prove that petitioner, in fact, 
was not at the store with Venn. 

Once again, the court is not persuaded that the 
evidence concerning Brannon’s and Epperson’s opinions 
make it more likely than not that no reasonable juror could 
have found petitioner guilty beyond a reasonable doubt. 
Venn’s testimony is more than suffi cient to support such 
a verdict. 



Appendix B

46a

C. Venn’s Visits to Crystal Anne Floyd—Petitioner 
has offered the 1997 affi davit of Crystal Anne Floyd. 
(Doc. 45-6), and a 2008 affi davit by her. (Doc. 136-11). At 
the time of the shooting, she was Venn’s thirteen-year-old 
girlfriend. She testifi ed in the affi davits that Venn visited 
her twice the evening of the shooting, fi rst before sunset 
and the second time around 10:00 p.m. According to her, 
petitioner was with Venn on the fi rst visit, but that Venn 
was alone on the second visit. Petitioner argues that this 
proves he was not with Venn at a time just before the 
murder occurred, contrary to Venn’s account. 

In response, the State has offered the notes of what 
appears to be a police interview with Crystal Floyd (Doc. 
125, Ex. 1), as well as her 1987 grand jury testimony (Doc. 
125, Ex. 2). In the undated and unsigned notes, she told 
police that Venn visited her alone around 6:15 to 6:45 the 
evening of the shooting, and that she did not see him again 
until the next day. In her grand jury testimony, she stated 
that the visit was around 8:00 to 8:30 that night, and that 
Venn was alone. She made no mention of a second visit. She 
also testifi ed before the grand jury that, while he was in 
jail, Venn told her how he and petitioner robbed the store. 

Crystal Floyd’s testimony is not believable or 
trustworthy. She has told three different versions of the 
events that evening: (1) Venn and petitioner visited her at 
sunset, and then Venn came alone at 10:00 p.m.; (2) Venn 
alone visited at 6:15 to 6:45; and (3) Venn visited alone at 
8:00 to 8:30 p.m.. Her testimony raises no real credibility 
question, except as to her own. It is likely that, by the 
time she gave the 1997 affi davit, she could not remember 
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the true sequence of events from ten years earlier, and if 
anything, her recollection in 2008 is even more unreliable, 
coming 21 years after the events in November 1987. Both 
the police notes and grand jury testimony occurred not 
long after the events in November 1987, and in neither of 
these accounts does she mention a second visit from Venn 
the night of the shooting. Indeed, in the police notes, she 
apparently stated affi rmatively that Venn did not visit 
her again until the next day. Floyd’s testimony simply is 
not suffi ciently trustworthy to raise any questions about 
Venn’s description of the events that night. 

D. Testimony of New York Deputy Chief Medical 
Examiner—Petitioner has offered the affi davit of Dr. 
James R. Gill, the Deputy Chief Medical Examiner for the 
Bronx Offi ce of the Offi ce of the Chief Medical Examiner 
for the City of New York. (Doc. #137). Dr. Gill testifi ed 
that he has examined the autopsy notes and photos made 
by Dr. Embry during the 1987 autopsy of the decedent, 
as well as notes of the initial police interview of Harvey 
Venn on November 11, 1987. He observed that in the 
autopsy notes, Dr. Embry referred to “occasional minute 
blue marks on the palm and palmar aspect of the right 
third fi nger just proximal to the proximal interphalangeal 
joint” of the victim, as well as a small (1/4 by 3/16 inch) 
abrasion on her right forearm. Although Dr. Gill stated 
that his interpretation of this data was “limited due to 
poor photographic documentation,” he opined that the blue 
marks “may” have been a “patterned contusion,” and that 
the abrasion was consistent with the victim’s arm being 
grabbed or coming into contact with a rough surface. He 
also explained that, two days after the murder, police 
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interviewed Venn and noted that he appeared to have a 
bruised left eye and bruises on his left arm. The actual 
police notes read, “Looks like he had a black eye (left),” 
and “left arm looks bruised.” From this information alone, 
Dr. Gill expressed the opinion that the injuries seen on 
both the victim and Venn were consistent with the two of 
them having a physical altercation “with one another.” 
His conclusion reads: 

Based on the injuries present on Ms. Offord 
and Venn shortly after the murder, the evidence 
is consistent with a factual scenario whereby 
Venn and Ms. Offord were involved in a physical 
altercation with one another shortly before 
Ms. Offord’s death. Specifi cally, the evidence is 
consistent with a theory that Ms. Offord used 
her right hand and/or arm to strike at Venn one 
or more times, that Ms. Offord’s strikes caused 
Venn to shield himself with his left forearm, and 
that Ms. Offord struck Venn at least once in the 
left eye causing injury to same. 

From this opinion, petitioner argues that it was Venn, 
not petitioner, who went into the store and murdered Ms. 
Offord, after she attempted to strike him several times, 
resisting the robbery. 

There are at least three problems with this testimony. 
First, the evidence is not really new. Both the autopsy 
report referring to the blue marks on the victim’s hand and 
the abrasion on her arm, and the police notes indicating 
Venn’s black eye and bruised arm, were available to 
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defense counsel at the time of trial. Based on the evidence 
then available to them, they could have argued the same 
factual scenario being advanced now by Dr. Gill. Indeed, 
the defense trial strategy was to lay an alibi for petitioner, 
while arguing that Venn was the actual shooter. The 
“factual scenario” that it was Venn, and not the petitioner, 
who robbed and shot Linda Offord was not accepted by 
the jury. 

Second, even Dr. Gill is not sure what the blue marks 
on the victim’s hand were. His affi davit states: 

I note that the Report of Autopsy is not 
inconsistent with the conclusions I have 
reached. The fact that the examining physician, 
Dr. Joseph Embry, did not note any bruising, 
swelling, or other marks on Ms. Offord’s right 
hand does not preclude the conclusion that Ms. 
Offord was involved in a physical altercation 
prior to her death. Some physical injuries do not 
immediately manifest on external examination 
where death occurs very shortly after a physical 
trauma. Further, in this scenario, signs of 
a physical altercation on a hand would not 
generally be visible to the naked eye. The only 
way that it could be confi rmed whether Ms. 
Offord hit Venn was if Dr. Embry had made 
incisions into Ms. Offord’s hands which would 
have shown any bleeding or bruising that had 
not yet become visible on the surface of the 
skin. Here, there is no evidence that Dr. Embry 
conducted a more thorough investigation into 
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Ms. Offord’s right hand or arm, which is not 
unusual as this procedure is rarely performed 
on a decedent without specifi c need as these 
portions of the body are visible in an open 
casket funeral. Thus, absent the ability to incise 
Ms. Offord’s hands at the time of the autopsy, 
it is unknowable to a degree of 100% certainty 
whether or not Venn and Ms. Offord engaged 
in a physical altercation shortly before Ms. 
Offord’s death. That said, their injuries are 
consistent with one having taken place. [Italics 
added for emphasis]. (Doc. #137, pp. 4-5). 

From this report, it seems that even Dr. Gill cannot be 
certain that the blue marks noted on the victim’s right 
hand were injuries caused by some physical altercation. 
Indeed, Dr. Gill states that “signs of a physical altercation 
on a hand would not generally be visible to the naked eye,” 
which clearly suggests that the blue marks seen by Dr. 
Embry were not themselves proof of any injury at all. It 
is simply not known what the blue marks were. 

Third, and perhaps most important, Dr. Gill’s 
conclusion that the forearm abrasion and blue marks on 
the victim’s hand and the bruises on Venn are “consistent 
with a factual scenario” in which Venn and the victim 
had a physical altercation “with one another” is utter 
and unsustainable speculation. Even assuming the blue 
marks are injuries or bruises on the victim’s hand, it is 
not possible to say with any degree of certainty how 
she received the injuries, much less to say that she got 
them in a physical altercation with a specifi c person. 



Appendix B

51a

The abrasion and blue marks may have been caused by 
an infi nite variety of events, any one of which is as likely 
as the next. For example, the gunshot caused the victim 
to fall backward with suffi cient force that she broke her 
lower left leg, resulting in “a blue contusion” around the 
fracture site. It is equally plausible that the abrasion and 
blue marks on her right hand were the result of falling 
after the gunshot. It is simply not known how the injuries 
(if that is what they were) occurred. Likewise, there is 
no evidence explaining the apparent bruises on Venn. 
No one, but perhaps Venn, can state how the bruises 
happened, and without that explanation, all the rest is 
patent speculation. Venn worked a physically demanding 
job as a welder and he squirrel hunted frequently, both 
of which involved the possibility of being bruised on the 
arms and face. That speculative explanation for Venn’s 
bruises is just as likely as Dr. Gill’s. To conclude that 
these separately-observed injuries on two people were 
caused by an altercation, much less an altercation “with 
one another,” is simply conjecture, no more reliable than 
any other guess about the cause of the bruises. Saying 
that the injuries are “consistent with a factual scenario” 
involving an altercation between Venn and the victim 
says nothing more than that the injuries are “consistent” 
with a limitless number of “factual scenarios” that could 
explain them. One speculative factual scenario is no more 
probative than any other. 

Ultimately, Dr. Gill tries to bolster his conclusion 
with the fact that the victim’s blood was found on Venn’s 
pants. But this fact was considered by the jury, and it 
did not change their assessment of Venn’s credibility or 



Appendix B

52a

petitioner’s guilt. Dr. Gill’s opinion is nothing more than 
his guess, conveniently favorable to the party who hired 
him, about these mysterious facts. The court recognizes 
that the actual innocence assessment is not limited to 
strictly admissible evidence. Nonetheless, Dr. Gill’s expert 
opinion is not reliable under the standard mandated 
in Daubert v. Merrill Dow Pharmaceuticals, Inc., 509 
U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993). To be 
admissible, an expert’s opinion evidence must be both 
relevant and reliable. To be reliable, it must be based on 
“good science,” that is, reliable scientifi c methodologies, not 
mere guesswork. If the strict rules of evidence applied, the 
court would have no hesitancy denying the admissibility of 
Dr. Gill’s opinion under Daubert’s gatekeeping function. 
Even when the strict rules of evidence do not apply, the 
lack of scientifi c reliability undermines the weight the 
court is willing to give Dr. Gill’s opinion. The court is not 
persuaded that Dr. Gill’s opinion makes it more likely than 
not that no reasonable juror would believe Venn and fi nd 
petitioner guilty beyond a reasonable doubt. 

E. Miscellaneous—Finally, the petitioner has offered 
several affi davits that appear to relate more to mitigation 
issues than to his actual innocence of the murder itself. 
For instance, petitioner has offered the affi davits of his 
mother, sister, brother, and a mitigation expert, all to 
establish that petitioner had a diffi cult childhood and has 
been a good and responsible adult, (Docs. 45-10, -11, -12, 
and -13). He also offered newspaper articles and affi davits 
from petitioner’s trial counsel and post-conviction counsel, 
dealing with the fairness and diffi culties of representing 
a capital defendant in Alabama. (Docs. 45-9 and -14, and 
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Docs. 136-20, -21, and -22). Also, he has offered his own 
unsigned affi davit, but it is unclear what the court should 
do with it, since it is unsigned. (Docs. 45-8 and 136-14). To 
the extent that any of these documents raises potential 
innocence issues, it is cumulative of evidence already in 
the record from trial. His sister and brother attempted to 
bolster their stepfather’s trial testimony that he went to 
petitioner’s house to fi x a toilet the night of the shooting 
and saw petitioner there asleep. The trial jury rejected 
the stepfather’s direct testimony on this, and there is no 
reason to believe that the bolstering testimony would 
change that assessment. As to other evidence presented, 
whether petitioner could have made a better mitigation 
showing during the sentencing phase of trial is irrelevant 
to the question now presented, that is, can he show that 
he is actually innocent of the murder. 

(3)  Cumulative Assessment of New Evidence 

Petitioner makes the argument that all of his “new” 
evidence must be considered together for its cumulative 
effect in undermining the credibility of Venn’s testimony. 
He argues that, cumulatively, all of this new evidence 
raises such doubts about the truth and accuracy of Venn’s 
account that it is more likely than not that no reasonable 
juror could rely on Venn’s testimony to fi nd petitioner 
guilty beyond a reasonable doubt. 

The court disagrees for the reasons already discussed 
at length. The testimony of Crystal Floyd is not worthy 
of belief, and the opinion is Dr. Gill is rank speculation, 
not factually or scientifi cally supported. The opinions 
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of Crystal Epperson and Luther Brannon are nothing 
more than their lay opinions that April Harris could not 
really see what she swore under oath she saw. Testimony 
concerning the return of the 16-gauge shotgun to Glenn 
Kuenzel the day before the shooting, as well as Kuenzel’s 
alibi testimony, is cumulative of testimony heard by the 
jury at trial, and rejected by them. Mrs Gibbons’s evidence 
that Venn borrowed a 16-gauge shotgun from her husband 
Sam is so vague, disjointed, and contradicted by other 
evidence that the court gives it little weight. Because 
each of these separate pieces of evidence suffers from 
serious fl aws, their cumulative impact on the credibility of 
Venn’s testimony is only slight, and certainly is far from 
so undermining it to the extent necessary to persuade the 
court that no reasonable juror could believe it. 

As noted in the beginning of this opinion, this case 
does not involve the introduction of new evidence that 
positively and affi rmatively points to the innocence of the 
petitioner.8 There is no new DNA evidence, or forensic 
evidence, or even highly credible testimony, purporting 
to show that the petitioner did not commit the murder as 
Venn said he did. At best, the evidence petitioner offers 
attempts to raise so many doubts about Venn’s credibility 
that one must reasonably assume Venn’s testimony was 
false. But it has failed to do so. Virtually all of the “new” 
evidence offered by petitioner is itself so fl awed the court 
is unable to say that it necessarily devastates Venn’s 

8.  Even though much of the evidence tends to suggest that 
Venn, and not petitioner, was the murderer, such evidence does 
not itself exculpate petitioner. Potential evidence that Venn was 
actively involved in the shooting does not prove that petitioner 
was not.
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credibility. A reasonable trial jury believed Venn’s story 
of how the murder occurred. Nothing in the new evidence 
mandates a fi nding that no reasonable juror could accept 
Venn’s account as believable, and, therefore, it cannot be 
said that petitioner has shown that it is more likely than 
not that he is innocent of the murder. 

CONCLUSION 

Returning to the standard the petitioner must meet 
in order to show “actual innocence,” he must prove that, 
in light of both the old and “new, reliable evidence,” it is 
“‘more likely than not that no reasonable juror would have 
found petitioner guilty beyond a reasonable doubt....’” 
Doe v. Menefee, 391 F.3d 147, 161-162 (2d Cir. 2004), cert. 
denied, 546 U.S. 961 (2005), quoting Schlup v. Delo, 513 
U.S. 298, 324 (1995); Rich v. Department of Corrections 
State of Fla., 317 Fed. Appx. 881, 882 (11th Cir. 2008) 
(“[T]o meet the actual innocence standard, a habeas 
petitioner must show that ‘in light of all the evidence, it is 
more likely than not that no reasonable juror would have 
convicted him.’”), citing Bousley v. United States, 523 U.S. 
614, 623, 118 S. Ct. 1604, 1611, 140 L. Ed. 2d 828 (1998). 
The Eleventh Circuit has explained what a petitioner must 
prove to show actual innocence: 

In a related context, the Supreme Court has 
held that in order to avoid a procedural bar 
based on successive habeas petitions and have 
his petition heard on the merits, a habeas 
petitioner asserting actual innocence must 
show that his conviction “probably resulted” 
from “a constitutional violation.” Schlup v. 
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Delo, 513 U.S. 298, 327, 115 S. Ct. 851, 867, 130 
L. Ed. 2d 808 (1995). The petitioner can meet 
this standard by presenting new evidence 
that shows “that it is more likely than not 
that no reasonable juror would have convicted 
him in the light of the new evidence.” Id. The 
“reasonable doubt” standard should be based on 
the district court’s “probabilistic determination 
about what reasonable, properly instructed 
jurors would do.” Id. at 329, 115 S. Ct. at 868. 

An actual-innocence claim must be supported 
“with new reliable evidence—whether it be 
exculpatory scientifi c evidence, trustworthy 
eyewitness accounts, or critical physical 
evidence—that was not presented at trial.” Id. 
at 324, 115 S. Ct. at 865. To meet the “threshold 
showing of innocence” justifying “a review of 
the merits of the constitutional claims,” the 
new evidence must raise “sufficient doubt 
about [the petitioner’s] guilt to undermine 
confi dence in the result of the trial.” Id. at 317, 
115 S. Ct. at 862. “‘[A]ctual innocence’ means 
factual innocence, not mere legal insuffi ciency.” 
Bousley v. United States, 523 U.S. 614, 623, 118 
S. Ct. 1604, 1611, 140 L. Ed. 2d 828 (1998). 

Milton v. Secretary, Department of Corrections, 347 Fed. 
Appx. 528, 530-531 (11th Cir. 2009). 

To the extent that petitioner has attempted to offer 
new evidence, there are serious questions whether the 
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evidence is “reliable.” As mentioned, there is no new 
evidence directly suggesting that petitioner was not 
involved in the shooting. There are no new “trustworthy 
eyewitness accounts” or any new “critical physical 
evidence.” Much of the evidence retreads that presented 
and rejected at trial. Insofar as petitioner offers “scientifi c 
evidence” through the expert opinions of Carl Majeskey 
and Dr. Gill, it is not “reliable,” as required by Schlup. 
Majeskey and Dr. Gill both offer nothing but speculation. 
Majeskey speculates that the 16-gauge shotgun obtained 
from Sam Gibbons’s widow may have been the murder 
weapon, but offers nothing to indicate the greater 
likelihood that it, and not Glenn Kuenzel’s borrowed 
16-gauge, was the murder weapon. The fact is, no specifi c 
gun can be identifi ed as the murder weapon with any 
certainty. Similarly, Dr. Gill speculates that Venn and the 
victim had a physical altercation with each other, based on 
nothing more than autopsy observations of a tiny abrasion 
and mysterious “blue marks” on the victim’s right hand 
and police observation of Venn having a blackened left eye 
and bruises on his left arm. With no other information 
about what the blue marks actually were, or how either 
the victim and Venn received their bruises and abrasion, 
he conjectures that this evidence is “consistent with a 
factual scenario” involving not only a physical altercation, 
but a physical altercation between Venn and the victim. 
But these facts also are “consistent” with dozens of other 
factual scenarios equally as likely as the one he proposes. 

In the end, the “actual innocence” question becomes 
whether it is more likely true than not true that no 
reasonable juror could believe Venn’s account of the 



Appendix B

58a

shooting, because if a reasonable juror can believe Venn’s 
story, that alone is enough to convict the petitioner and 
reject his actual innocence claim. While there are many 
credibility problems and unanswered questions, it is 
hard to see how it would be impossible for a reasonable 
juror to accept his testimony. A jury, in fact, found Venn’s 
testimony believable, even when challenged at trial by 
(1) the presence of the victim’s blood on his clothing, (2) 
testimony about his lies to police, (3) the existence of a 
leniency agreement in return for his testimony, (4) the 
fact that several witnesses who identifi ed Venn failed 
to identify petitioner as being at the scene, (5) the alibi 
testimony of petitioner’s stepfather, and (6) the testimony 
concerning the return of the suspected murder weapon 
to petitioner’s stepfather the day before the shooting. The 
fact that a jury did so must demonstrate that it is possible 
for a reasonable juror to fi nd Venn’s testimony believable. 

There is, of course, other evidence tending to confi rm 
Venn’s account or suggest petitioner’s guilt. This consists 
of (1) April Harris’s testimony that she saw Venn and 
petitioner in the store an hour before the shooting, (2) a 
police detective’s observation of petitioner writing down 
an exculpatory story repeated by Venn, (3) petitioner’s 
refusal to give handwriting exemplars for comparison to 
the handwriting in the exculpatory story, (4) co-worker 
testimony about statements petitioner made early the 
next morning after the shooting, (5) testimony concerning 
petitioner’s pretrial escape from jail, and (6) testimony 
that petitioner and his mother offered Orrie Goggans an 
unspecifi ed sum of money to testify that Goggans was 
with Venn the night of the shooting. In light of all of this 
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evidence, old and new, it seems unlikely that it would be 
impossible for a reasonable juror to fi nd Venn’s account 
believable. Although it is possible that a reasonable juror 
could reject Venn’s credibility, it also is possible that such 
a juror could accept it. Venn’s account of the murder, 
while full of problems, is not so incredible as to be utterly 
unbelievable to any reasonable juror. Therefore, petitioner 
cannot carry the burden of proving his actual innocence. 

Having reached this conclusion, it follows that the 
court did not make a mistake by fi nding that petitioner 
failed to show “actual innocence” for purposes of avoiding 
the § 2244(d) time bar. Because there was no mistake in 
denying consideration of the merits of petitioner’s time-
barred claims, he has failed to show any entitlement to 
relief under Rule 60(b)(1), or any other provision of Rule 
60(b). Consequently, the petitioner’s Rule 60(b) motion to 
vacate the previous dismissal of this petition is DENIED. 

DONE this 12th day of January, 2011. 

    /s/    

    INGE PRYTZ JOHNSON 
    U.S. DISTRICT JUDGE 



Appendix C

60a

APPENDIX C — LIMITED DISCOVERY ORDER 
OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ALABAMA, 
EASTERN DIVISION, FILED AUGUST 6, 2010

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISION

Case No. 1:00-cv-316-IPJ-TMP

WILLIAM ERNEST KUENZEL,

Petitioner,

vs. 

RICHARD F. ALLEN, Commissioner of the Alabama 
Department of Corrections, and the ATTORNEY 

GENERAL OF THE STATE OF ALABAMA,

Respondents.

LIMITED DISCOVERY ORDER

The court has before it motions by both the petitioner 
and the respondents for leave to conduct limited discovery 
in this death-penalty habeas action pursuant to 28 U.S.C. 
§ 2254. (See Docs. 126 and 127). The court already has 
dismissed the petition as time-barred under 28 U.S.C. 
§ 2244(d), but there is a pending motion pursuant to Rule 
60(b) to set aside the dismissal, in which it is asserted 
that the respondents’ failure to produce for inspection the 
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prosecutorial and investigative fi les from the original state 
prosecution tainted the “integrity of the proceedings” 
leading to the dismissal.1 Petitioner’s motion for discovery, 
contained in his reply (Doc. 127), seeks the following broad 
categories of discovery:

1. Production of the entire investigative and 
prosecutorial fi le related to the prosecution of 
petitioner and his co-defendant, Harvey Venn.

2. Discovery relating to whether the State 
investigated whether the shotgun lent by Sam 
Gibbons to Harvey Venn was a .16 gauge, rather 
than a .12 gauge shotgun.

3. Discovery concerning gaps in the transcript 
of Crystal Floyd’s grand jury testimony.

4. Production of witness statements from any 
and all of the 50 witnesses listed in Appendix 
A to Dennis Surrett’s affi davit.

1. Petitioner recognizes that merely arguing that the court 
incorrectly decided that he has not shown “actual innocence,” for 
purposes of avoiding the time bar, amounts to nothing more than 
asserting a “second or successive” petition, barred by § 2254(b). See 
Gonzalez v. Crosby, 545 U.S. 524, 125 S. Ct. 2641, 162 L. Ed. 2d 480 
(2005). The Rule 60(b) motion can be considered only insofar as 
it raises questions about whether and how there were defects in 
the “integrity of the proceedings” leading to the court’s decision, 
not the merits of the decision itself.
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5. Discovery concerning the reasons why the 
respondents have waited until “only recently” 
to review the prosecutorial and investigative 
fi les from the State.

The respondents seek more limited discovery in the form 
of production of any witness statements obtained from 
Sam Gibbons and Crystal Floyd by petitioner’s trial 
counsel or investigators working for counsel, and any 
other documents in petitioner’s possession relating to 
the shotgun Harvey Venn borrowed from Sam Gibbons. 
Respondents’ motion for discovery (Doc. 126) is MOOT, 
the petitioner having already responded to it, disclaiming 
the existence of any known documents evidencing an 
investigation of the Gibbons shotgun by petitioner’s 
original trial counsel or any witness statements taken 
from Sam Gibbons or Crystal Floyd.

As mentioned in the footnote above, the proper focus 
of this inquiry must be whether the petitioner’s Rule 60(b) 
motion raises substantial questions about the “integrity 
of the proceedings” leading up to the court’s dismissal of 
the habeas petition. A mere re-argument that petitioner 
has shown his “factual innocence” would mean that the 
motion is nothing more than a successive § 2254 petition, 
barred by § 2254(b). See Gonzalez v. Crosby, 545 U.S. 524, 
125 S. Ct. 2641, 162 L. Ed. 2d 480 (2005). At this stage, the 
argument in support of allowing discovery must be tied to 
whether discovery might help either party show that the 
integrity of the proceedings was or was not compromised 
in a way supporting Rule 60(b) relief from the judgment. 
Due to the post-conviction nature of the remedy, there is 
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no right to conduct discovery in a § 2254 habeas action. 
The benefits of allowing discovery must be balanced 
against the costs such would involve for such societal goals 
as fi nality and federal-state comity. The Supreme Court 
has reminded us that:

A habeas petitioner, unlike the usual civil 
litigant in federal court, is not entitled to 
discovery as a matter of ordinary course. Thus, 
in Harris v. Nelson, 394 U.S. 286, 295, 89 S. 
Ct. 1082, 1088-1089, 22 L. Ed. 2d 281 (1969), we 
concluded that the “broad discovery provisions” 
of the Federal Rules of Civil Procedure did 
not apply in habeas proceedings. We held, 
however, that the All Writs Act, 28 U.S.C. 
§ 1651, gave federal courts the power to “fashion 
appropriate modes of procedure,” 394 U.S., 
at 299, 89 S. Ct., at 1090, including discovery, 
to dispose of habeas petitions “as law and 
justice require,” id., at 300, 89 S. Ct., at 1091. 
We then recommended that “the rule-making 
machinery... be invoked to formulate rules of 
practice with respect to federal habeas corpus... 
proceedings.” Id., at 300, n. 7, 89 S. Ct., at 1091, 
n. 7. Accordingly, in 1976, we promulgated and 
Congress adopted the Rules Governing § 2254 
Cases. Of particular relevance to this case is 
Rule 6(a), which provides:

A party shall be entitled to invoke the 
processes of discovery available under 
the Federal Rules of Civil Procedure 
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if, and to the extent that, the judge in 
the exercise of his discretion and for 
good cause shown grants leave to do 
so, but not otherwise.

Bracy v. Gramley, 520 U.S. 899, 904, 117 S. Ct. 1793, 
1797, 138 L. Ed. 2d 97 (1997); Arthur v. Allen, 459 F.3d 
1310 (11th Cir. 2006) (Discovery is available “‘where 
specifi c allegations... show reason to believe that the 
petitioner may, if the facts are fully developed, be able 
to demonstrate that he ... is entitled to relief.’”) (quoting 
Bracy, 520 U.S. at 908-09, 117 S.Ct. at 1799 (quoting 
Harris v. Nelson, 394 U.S. 286, 300, 89 S. Ct. 1082, 1091, 
22 L. Ed. 2d 281 (1969))).

The core issue in the instant case is whether petitioner 
can establish that he is actually innocent of the murder 
of Linda Offord. The court has concluded, once again, 
that the § 2244(d) time bar applies to this case under 
Pace v. Diguglielmo, 544 U.S. 408, 125 S. Ct. 1807, 161 
L. Ed. 2d 669 (2005), and Allen v. Siebert, 552 U.S. 3, 
128 S. Ct. 2, 169 L. Ed. 2d 329 (2007). Petitioner seeks to 
avoid the time bar by arguing that he is actually innocent 
of the murder, but the court’s dismissal in December 
rejected that argument, fi nding that petitioner had not 
made a suffi cient showing of innocence. Now the question 
presented is whether that conclusion should be vacated 
and set aside under Rule 60(b)(1), (2), (3), or (6) on the 
basis that the respondents’ failure to review for themselves 
and to produce the prosecutorial and investigative fi les 
has undermined the “integrity of the proceedings.” Of 
importance to the current motions is whether there 
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is “good cause” to believe that, “if the facts are fully 
developed, [petitioner will] be able to demonstrate that 
he... is entitled to relief.” Arthur v. Allen, 459 F.3d 1310 
(11th Cir. 2006). The “relief” in question presently is not 
ultimate habeas relief, but whether petitioner is entitled 
to Rule 60(b) relief.

The court believes that there is good cause for limited 
discovery focused on whether the respondents (including 
the State of Alabama) possess additional information 
tending to raise doubts about the petitioner’s guilt or that 
affi rmatively supports a conclusion that he is innocent. 
Only after the court concluded that petitioner had not 
shown his factual innocence did the respondents produce 
six documents relating to testimony that either was 
or could have been given at trial had it been known to 
petitioner at the time. These documents are:

1. The handwritten notes of an apparent police 
interview with Crystal Floyd made during the 
police investigation of the Offord murder.

2. The grand jury testimony of Crystal Floyd.

3. The typed transcript of a recorded police 
interview with Crystal Epperson, made 
apparently during the police investigation of 
the Offord murder.

4. The grand jury testimony of Crystal 
Epperson.
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5. The typed transcript of a recorded police 
interview with April Harris, made apparently 
during the police investigation of the Offord 
murder.

6. The grand jury testimony of April Harris.

An understanding of the cast of characters is 
important. Crystal Floyd was Harvey Venn’s 13-year old 
girlfriend at the time of the murder. Crystal Epperson 
and April Harris were two teenage girls who knew both 
Harvey Venn and petitioner. Of these three, only April 
Harris testifi ed at petitioner’s trial.2 She testifi ed that, 

2. It is fair to say that the most critical evidence against 
petitioner was the testimony of Harvey Venn, his 18-year old co-
defendant, testifying under a plea agreement with the State. Venn 
testifi ed at trial, in substance, that he and petitioner intended to 
rob the convenience store at which Linda Offord worked. Venn 
claimed that he had a .12 gauge shotgun and that petitioner had 
a .16 gauge shotgun, and that petitioner went into the store a little 
after 11:00 P.M., on November 9, 1987, to rob it. Venn claims that 
he remained in the car, but heard a gun shot and saw Offord fall 
backward behind the store counter. He testifi ed that petitioner 
then ran out of the store, jumped in the car, and told Venn to 
“haul ass.” Police later confi rmed that the murder weapon had 
been a .16 gauge shotgun, based on the size of the plastic wadding 
found at the scene. Police also determined, again based on the 
wadding, that the shotgun shell fi red was probably a Remington 
brand shell, and they later found a burned Remington shell in a trash 
barrel at petitioner’s and Venn’s shared residence. Forensic tests 
determined that the shell found in the trash barrel was fi red in the 
Harrington and Richardson .16 gauge shotgun petitioner borrowed 
from his step-father. Venn’s credibility was severely tested on 
cross-examination, and he could not explain how human blood of 
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on the night of the murder, she and Crystal Epperson 
were driving by the store between 9:30 and 10:00 p.m., on 
their way home, when she saw not only Harvey Venn’s car 
parked at the store, but saw also both Venn and petitioner 
inside the door to the store. The grand jury testimony of 
April Harris is both helpful and harmful to petitioner. 
Helpful in the sense that she was much more unsure of 
her identifi cation of petitioner and Venn before the grand 
jury than she was at trial. But is was also less favorable 
then her trial testimony in that she estimated the time 
frame to be from 10:00 to 10:45, much closer in time to the 
murder than indicated by her trial testimony.

Petitioner argues that these six, recently produced 
documents are favorable to him, either being exculpatory 
or, at least, useful in impeaching the testimony of 
prosecution witnesses. He contends that the fact that 
these documents were not produced to petitioner, either 
during the criminal prosecution or in all of the years of 
post-conviction litigation, raises the alarming possibility 
that additional favorable evidence exists in the State’s 
files, which has been suppressed by the respondents 
to prevent him from proving his factual innocence. He 
claims he should be allowed discovery to explore whether 
such suppression by the respondents has occurred and 

the same type as the victim’s blood ended up on his pants. Most 
of the other evidence at trial dealt with supporting or challenging 
Venn’s version of the events, and to corroborate his accomplice 
testimony. Petitioner’s defense at trial, and an argument he has 
made through his post-conviction challenges to the conviction, 
was that he was not involved in the robbery and shooting, and 
that Venn was framing him to save himself from the death penalty.
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whether it warrants Rule 60(b) relief from the judgment 
of dismissal.

While the court is skeptical that the mere recent 
production of these documents is suffi cient to establish 
“good cause” to authorize petitioner to conduct discovery, 
the court does not forget that the central issue now before 
it is whether the petitioner can show his actual, factual 
innocence of the murder of Linda Offord. So far, the 
evidence brought forward simply questions the credibility 
of the witnesses and trial evidence against him. It does not 
establish positive proof of innocence in the way in which 
DNA evidence or a new eyewitness or a recantation might 
— some evidence that positively refutes the possibility 
that the defendant committed the crime. Petitioner’s 
evidence attempts to increase the level of doubt about the 
credibility of prosecution evidence, and particularly the 
testimony of Venn.

Nevertheless, the court is willing to authorize 
petitioner to engage in limited discovery, but certainly not 
the broad waterfront of discovery he seeks. Petitioner’s 
theory of innocence implies that the State of Alabama has 
actively or tacitly assisted Venn in framing him for the 
murder by hiding evidence of his innocence at the time 
of trial and for over two decades since. The court has a 
very hard time swallowing this theory. To address this 
theory, and either prove it or refute, petitioner’s motion 
for discovery is GRANTED IN PART, and it is

ORDERED, pursuant to Rule 6(a) of the Rules 
Governing Section 2254 Cases, that within thirty (30) 
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days after this Order, the respondents shall produce to 
petitioner any and all documents, statements, recordings, 
reports, and other information (other than such created by 
or known to petitioner or his counsel) in any investigative 
or prosecutorial fi le created by law enforcement personnel, 
forensics personnel, or prosecutors in relation to the 
murder of Linda Offord, that:

1. State or imply that petitioner did not kill Linda 
Offord;

2. State or imply that petitioner was not present at or 
during the murder of Linda Offord;

3. State or imply that petitioner is innocent of the 
murder of Linda Offord;

4. Expressly or implicitly contradicts or impeaches 
the trial testimony of any prosecution witness presented 
during petitioner’s trial;

5. State or imply that the murder weapon was 
anything other than the Harrington and Richardson .16 
gauge shotgun petitioner borrowed from his stepfather;

6. State or imply that Harvey Venn possessed a .16 
gauge shotgun (other than the shotgun borrowed from 
petitioner’s stepfather), rather than a .12 gauge shotgun, 
at the time of the murder of Linda Offord;

7. State or imply that anyone other than petitioner 
was with Harvey Venn at the time of the murder of Linda 
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Offord, or that Harvey Venn was and acted alone at that 
time;

8. State or imply whether and how police investigated 
whether the shotgun Harvey Venn borrowed from Sam 
Gibbons was a .12 or .16 gauge shotgun, and how (if at all) 
it was excluded as the murder weapon.

In responding to this Order, the respondents are not 
required to produce any document or information that 
was produced in discovery at the time of trial or at any 
stage of the post-conviction proceedings in state or federal 
court. The respondents are not required to produce any 
document created by petitioner or his attorneys, or which 
is already known to them. The express purpose of this 
Order is to require the respondents to assure that there 
no longer exist any previously undisclosed documents or 
information in the investigative or prosecutorial fi les of 
this case that might support the petitioner’s twenty-year 
contention that he is innocent of the murder of Linda 
Offord.

If and when respondents make any further production 
required by this Order, counsel for respondents shall 
certify to the court that such production has occurred, and 
shall describe with reasonable specifi city such documents 
or information produced to petitioner so that a record will 
exist as to the documents and information so produced.

Within thirty (30) days following the production and 
certifi cation required herein, petitioner may fi le with the 
court a supplemental evidentiary showing, limited to the 
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documents and information produced per this Order, in 
support of his contention that he is factually innocent of 
the murder of Linda Offord.

Respondents may fi le a reply evidentiary showing 
within twenty (20) days after any fi ling by petitioner.

Except as provided above, the petitioner’s motion for 
discovery is DENIED in all other respects.

The petitioner’s motion to transcribe out-of-court 
proceedings by videotape (Doc. 129) is DENIED.

DONE this 6th day of August, 2010.

 /s/       
 INGE PRYTZ JOHNSON
       U.S. DISTRICT JUDGE
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APPENDIX D — MEMORANDUM OPINION OF 
THE UNITED STATES DISTRICT COURT FOR 

THE NORTHERN DISTRICT OF ALABAMA, 
EASTERN DIVISION, FILED DECEMBER 16, 2009

 UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ALABAMA

EASTERN DIVISION

Case No. 1:00-cv-316-IPJ-TMP

WILLIAM ERNEST KUENZEL,

Petitioner,

vs.

RICHARD F. ALLEN, Commissioner of the Alabama 
Department of Corrections, and the ATTORNEY 

GENERAL OF THE STATE OF ALABAMA,

Respondents.

MEMORANDUM OPINION 

This is an action by an Alabama state prisoner, 
William Ernest Kuenzel, pursuant to 28 U.S.C. § 2254. 
He challenges the constitutional validity of the conviction 
he received in the Talledega County Circuit Court on 
September 23, 1988, for capital murder, for which he was 
sentenced to death. The petitioner, with the assistance of 
an attorney, fi led the instant petition for writ of habeas 
corpus on February 7, 2000. He is incarcerated on Death 
Row at Holman Correctional Facility in Atmore, Alabama.
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This is the third time this court has found that the 
instant habeas petition is barred by the time limitation 
mandated in 28 U.S.C. § 2244(d). The first time, in 
September 2002, this court dismissed the petition as 
time-barred by § 2244(d). That decision was vacated and 
remanded for further proceedings consistent with the 
Eleventh Circuit Court of Appeals’ opinion in Siebert v. 
Campbell, 334 F.3d 1018, 1032 (11th Cir. 2003)(“Siebert I”). 
On remand, this court in February 2006 determined that 
the intervening authority of Pace v. Diguglielmo, 544 U.S. 
408, 125 S. Ct. 1807, 161 L. Ed. 2d 669 (2005), effectively 
overruled Siebert I and compelled the conclusion that the 
petition is barred by the one-year limitation of § 2244(d) 
because petitioner’s untimely fi led Rule 32 petition in 
state court had no tolling effect. Petitioner appealed that 
decision, which the Eleventh Circuit Court of Appeals 
vacated and remanded for further proceedings including 
the resolution of Kuenzel’s assertion that he is actually 
innocent and thus excepted from the procedural bar 
described in Siebert II. Kuenzel v. Allen, 488 F.3d 1341 
(11th Cir. 2007).

I. PROCEDURAL HISTORY IN STATE COURT 

On September 23, 1988, the petitioner was convicted 
after a jury trial for the capital murder of Linda Offord, 
a convenience store clerk who was shot to death in 1987 
during a robbery. Evidence presented at trial can be 
summarized as follows:

Around 11:00 p.m. on the night of Monday, November 
9, 1987, Linda Offord was shot to death at Joe Bob’s 
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convenience store in Sylacauga, Alabama, where she 
worked as a clerk. The petitioner was charged with capital 
murder. Petitioner’s co-worker and roommate, Harvey 
Venn,1 pleaded guilty to a lesser charge and testifi ed at 
trial that he and Kuenzel had spent the afternoon and 
evening of the murder together, riding around Sylacauga 
in Venn’s car. Both were drinking heavily, and Venn 
was smoking marijuana. He testifi ed that they stopped 
more than once at Joe Bob’s convenience store to use the 
restroom and buy cigarettes, and that Kuenzel suggested 
that they could get “easy money” by robbing the store. 
Venn stated that three guns were in his car that night — 
a 12-gauge shotgun Venn borrowed from Sam Gibbons, a 
16-gauge shotgun Kuenzel had borrowed from his father,2 
and a pistol. Venn told jurors that after a night of riding 
around and heavy drinking, he and Kuenzel returned to 
the convenience store about 10:00 p.m. and waited for 
customers to clear out. Several witnesses testifi ed that 
they saw Venn’s car at the convenience store the night of 
the murder, and some identifi ed Venn at the scene. They 
said Venn was with another man, whom they could not 

1. Venn is spelled “Vinn” in the transcript, but “Venn” in the 
appellate opinion.

2. Glenn Kuenzel is referred to as Kuenzel’s father and as 
Kuenzel’s step-father. Kuenzel’s mother has disputed that Glenn 
Kuenzel is Kuenzel’s biological father, but the relationship is not 
critical to any matter considered here. Glenn Kuenzel lived with 
Kuenzel’s mother for most of his childhood and was the father-
fi gure in that household. Any reference to Kuenzel’s father or 
stepfather is a reference to Glenn Kuenzel, who testifi ed at trial 
that Kuenzel was at home asleep on the sofa less than an hour 
before the shooting.
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identify. Venn said he and Kuenzel left the store at some 
time after 10:00, but returned around 11:00. Venn testifi ed 
that Kuenzel covered the car’s license plate, retrieved 
a shotgun from the back seat of the car, and went into 
the store. Within a few seconds, Venn heard a shot and 
saw Offord fall off the stool where she was sitting at the 
cash register. He testifi ed that Kuenzel got into the car 
and told him to “haul ass.” They left, and Venn said that 
Kuenzel told him he didn’t mean to do it. They drove to 
Kuenzel’s house and took the guns inside. Venn said that 
Kuenzel took the spent shell out of the shotgun, put in 
into a paper bag, and threw it into a garbage can in front 
of the residence where they burned trash. After listening 
to some music, Kuenzel told him “it was a shame that she 
had to get killed over some money that wasn’t even hers.”

A co-worker testifi ed that Venn and Kuenzel were 
together early in the evening, and came by the company 
where they worked to sell him some pills. A teenage girl 
who knew Venn and Kuenzel, April Harris, said she was 
riding in a car past the convenience store about 9:30 or 
10:00 p.m. the night of the murder and could see Venn’s 
car in the parking lot. She testifi ed that she saw Venn and 
Kuenzel just inside the store.

Testimony indicated that Offord was shot with No. 
1 buckshot fi red from a 16-gauge shotgun. A shell fi red 
from the Kuenzel gun was found in the rubbish bin outside 
Kuenzel’s home. Also found in the search of Kuenzel’s 
home was a notebook in which Kuenzel had written down 
what Venn had told police about the night of the murder.
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The defense presented testimony from Glenn Kuenzel, 
who said that he went to petitioner’s house around 10:30 
the night of the murder, and saw through the window 
that Kuenzel was asleep on the sofa. The defense also 
offered testimony from Hope Champion, a visitor to Glenn 
Kuenzel’s home, who said that petitioner and Venn had 
returned the 16-gauge shotgun the day before the murder. 
The defense further attacked Venn’s credibility, showing 
that he had given prior inconsistent statements, and was 
also charged in the crime, but was accepting a plea deal.3 
The defense rested after assurances from the defendant 
that he had decided not to testify.

There was no physical evidence linking Kuenzel to the 
crime scene. The only blood found was on Venn’s left pants 
leg, and it was the same type as the victim’s. Venn’s shoes 
were also tested, and no blood was found on the shoes. A 
lot of blood was present at the crime scene, but none was 
on the customer side of the counter that Offord was behind. 
No. 1 buckshot pellets were removed from the scene, along 
with a piece of wadding from a 16-gauge shotgun.

The jury returned a verdict of guilty to the capital 
crime. After the penalty phase of the trial concluded, 
the jury recommended that petitioner be sentenced to 
death, and, on November 7, 1988, following the jury’s 

3. Another witness called by the defense claimed that he saw 
Kuenzel shoot Offord earlier during the day. The same witness had 
previously stated that he saw Harvey Venn commit the murder. A 
reading of the transcript makes it clear that the witness, who may 
have been mentally challenged or unstable, did not appear credible 
to the jury or, for that matter, to the attorneys who questioned him.
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12-0 recommendation in favor of imposition of the death 
penalty, the trial judge sentenced petitioner to death by 
electrocution. Petitioner appealed his conviction to the 
Alabama Court of Criminal Appeals, which affi rmed 
the conviction and sentence on June 29, 1990. Kuenzel v. 
State, 577 So. 2d 474 (Ala.Cr.App. 1990). On January 11, 
1991, the Alabama Supreme Court affi rmed the decision 
of the appellate court. Ex parte Kuenzel, 577 So. 2d 531 
(Ala. 1991). A certifi cate of judgment was issued by the 
Alabama Court of Criminal Appeals on March 28, 1991. On 
October 7, 1991, the United States Supreme Court denied 
petitioner’s application for writ of certiorari. Kuenzel v. 
Alabama, 502 U.S. 886, 112 S. Ct. 242, 116 L. Ed. 2d 197 
(1991)(Memo).

On October 4, 1993, petitioner fi led a petition for post-
conviction relief in the trial court pursuant to Rule 32 of 
the Alabama Rules of Criminal Procedure. The petition 
initially was denied on October 6, 1994, as time-barred 
under Rule 32.2(c), but on May 6, 1996, the trial court 
granted petitioner’s motion to set aside the October 6, 
1994, order. After an answer was fi led and petitioner 
sought discovery, the State fi led a motion to reinstate the 
October 6, 1994, order dismissing the petition as time-
barred. On February 18, 1999, the trial court granted 
the State’s motion and entered an order dismissing the 
petition as time-barred. Petitioner appealed the dismissal, 
which was affi rmed by the Alabama Court of Criminal 
Appeals on January 28, 2000. He sought rehearing, but 
that was denied a month later, on February 25, 2000. He 
next sought review in the Alabama Supreme Court, which 
denied certiorari on July 28, 2000. The United States 
Supreme Court denied certiorari on January 16, 2001.
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II. PROCEDURAL HISTORY IN
FEDERAL COURT 

On February 7, 2000, while still litigating his appeals 
from the dismissal of a Rule 32 petition in the Alabama 
state courts, the petitioner, represented by counsel, fi led 
a motion in this court seeking a ruling that his one-year 
limitation period set forth in 28 U.S.C. § 2254 “is tolled 
until all state court proceedings and possible appeals 
therefrom” were exhausted. With the motion, he fi led 
a habeas corpus petition, requesting that it be fi led if 
the motion for tolling were denied. On February 15, 
2000, the court denied the motion on the ground that 
it was premature, deemed the petition fi led, treating 
it as a “place-holder” petition, and stayed proceedings 
pending notifi cation that all appeals from the state court 
proceedings had been concluded.

On January 22, 2001, petitioner notifi ed the court that 
the United States Supreme Court had denied certiorari 
of the appeal from the state Rule 32 denial. By order 
dated February 5, 2001, the court lifted the stay and 
gave petitioner 30 days in which to amend his petition. 
Petitioner fi led an amended petition on March 23, 2001.

On June 15, 2001, respondents fi led a motion to dismiss 
the petition, contending that the petition is time-barred 
by operation of 28 U.S.C. § 2244(d)(1) and, alternatively, 
that the claims are without merit. Petitioner filed a 
memorandum of law and a supplemental memorandum 
in opposition to the motion to dismiss. Respondents fi led 
an answer on July 11, 2001, together with a memorandum 
of law and a copy of the record of the trial, appellate, 
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and post-conviction proceedings. On September 18, 
2001, petitioner moved the court for leave to fi le a second 
amended habeas petition, which was granted, and the 
second amended petition was fi led November 20, 2001. 
Respondents fi led an amended answer on January 18, 
2002, and a brief in response to the second amended 
petition. On July 1, 2002, petitioner fi led a supplement to 
the second amended petition and a supplemental brief. A 
corrected version of the brief was fi led July 8, 2002.

On September 27, 2002, this court entered a 
memorandum opinion and order dismissing the petition as 
time-barred. Petitioner appealed to the Eleventh Circuit 
Court of Appeals, which issued a mandate on October 15, 
2003, vacating and remanding for further proceedings 
consistent with Siebert v. Campbell, 334 F.3d 1018 (11th 
Cir. 2003). On May 11, 2005, however, the respondents fi led 
a renewed motion to dismiss on time-bar grounds based 
upon the Supreme Court’s opinion in Pace v. DiGuglielmo, 
544 U.S. 408, 125 S. Ct. 1807, 161 L. Ed. 2d 669 (2005). 
Petitioner sought and received an extension of time in 
which to respond to the motion, with his response being 
fi led on August 5, 2005. Respondents fi led a reply on 
August 11, 2005, and petitioner sought to fi le a sur-reply, 
which was granted. The sur-reply was fi led on August 19, 
2005. On September 2, 2005, the court issued an order 
that the parties may fi le additional authority or argument 
related to the application of Pace in light of the Eleventh 
Circuit Court of Appeals’ August 16, 2005, unpublished 
decision in Colbert v. Head, 146 Fed. Appx. 340 (11th Cir. 
2005). Both parties fi led responses on September 12, 
2005. This court entered an order on February 9, 2006, 
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dismissing the claims on the basis that Pace rendered the 
instant petition untimely.

Petitioner again appealed, and the Eleventh Circuit 
Court of Appeals entered an order on June 13, 2007, 
remanding for a determination of Kuenzel’s claim that 
he is actually innocent. Relying on the panel decision in 
Siebert v. Allen, 480 F.3d 1089 (11th Cir. 2007), the court 
of appeals again rejected this court’s determination that 
the instant petition is time barred. The court of appeals 
found, however, that the petition is procedurally defaulted 
because the state courts rejected the Rule 32 petition as 
being untimely fi led, subject to petitioner’s argument that 
he can avoid the default because he is actually innocent 
under the “miscarriage of justice” exception to the 
procedural-default doctrine.

III. TIMELINESS AND EQUITABLE TOLLING 

This court recently faced essentially the same question 
of timeliness under § 2244(d) in Siebert v. Campbell, Case 
No. 1:01-cv-2323-IPJ-TMP. The respondents in the instant 
case, as in Siebert, assert that the decision made by the 
Supreme Court in Pace constitutes a change in law on a 
controlling issue. Further, the court of appeals’ reliance on 
the authority of Siebert v. Allen, 480 F.3d 1089 (11th Cir. 
2007) (“Siebert III”), is fatally undermined by the fact that 
the Supreme Court reversed it after the panel decision 
was announced in the instant case. The court agrees that 
a change in law has occurred, and thus examines whether 
the intervening decision affects the mandate to treat 
Kuenzel’s petition as timely fi led.
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The issue presented here is discussed fully in the 
memorandum opinion entered by the court in Siebert, 
which is attached hereto. Stated succinctly, the question is 
whether petitioner’s state Rule 32 petition was “properly 
fi led” for purposes of statutory tolling under 28 U.S.C. 
§ 2244(d)(2) of the time period for fi ling the instant habeas 
petition, notwithstanding the fi nding by the Alabama state 
courts that the Rule 32 petition was not timely fi led under 
state rules. For all the reasons set forth in this court’s 
Siebert opinion, the Alabama state courts’ determination 
that Kuenzel’s Rule 32 petition was untimely fi led under 
Alabama Rule of Criminal Procedure 32.2(c) constitutes 
the “end of the matter.” The Supreme Court announced in 
Pace that a post-conviction petition that has been rejected 
by the state courts as untimely is not considered “properly 
fi led” within the meaning of the AEDPA’s statutory tolling 
provision. Pace, 125 S. Ct. at 1810 n.1.

In this case, petitioner fi led his post-conviction motion 
in the state trial court on October 4, 1993, less than two 
years after the Supreme Court denied certiorari, but 
more than two years after the certifi cate of judgment 
was issued by the Alabama Court of Criminal Appeals. 
Upon motion of the respondents, the trial court dismissed 
the petition as untimely fi led pursuant to Rule 32.2(c), 
specifically noting that the certificate of judgment 
following petitioner’s direct appeal was issued by the 
Alabama Court of Criminal Appeals on March 28, 1991, 
making any Rule 32 petition fi led later than March 28, 
1993, untimely.4 The Alabama Court of Criminal Appeals 

4. Alabama Rule of Criminal Procedure 32.2(c) in effect at the 
time governing petitioner’s motion prescribed a limitation period 
requiring any Rule 32 petition to be fi led “within two years after 
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affi rmed, and both the Alabama Supreme Court and the 
United States Supreme Court denied certiorari. Thus, 
the state courts determined conclusively, applying the 
clear language of the applicable rule, that, as a matter of 
state law, the Rule 32 petition fi led in October 1993 was 
untimely at the time it was fi led.

the issuance of the certifi cate of judgment by the Court of Criminal 
Appeals under Rule 41, A.R.App.P....” Except for a shortening 
of the time limit from two years to one, this rule has remained 
unchanged since at least 1990, before petitioner fi led the Rule 32 
petition in question here. The Alabama courts consistently have 
ruled that the triggering date for the running of the Rule 32.2(c) 
time limit is the date the Alabama Court of Criminal Appeals 
issues a certifi cate of judgment, except that a timely petition for 
certiorari in the Alabama Supreme Court will stay the effect of the 
certifi cate of judgment until the certiorari is resolved. See Thomas 
v. State, 893 So. 2d 563 (Ala. Crim. App. 2002); Wesley v. State, 
706 So. 2d 855 (Ala. Crim. App. 1997). The reference in Rule 41 
of the Alabama Rules of Appellate Procedure to certiorari in the 
“Supreme Court” necessarily means the Alabama Supreme Court, 
not the United States Supreme Court. Rule 1 of the Alabama Rules 
of Appellate Procedure defi nes the scope of the rules as governing 
appeals to “the Supreme Court, the Court of Civil Appeals, and 
the Court of Criminal Appeals,” all of which are clearly intended 
to be a reference to the state appellate courts, as Alabama has 
no authority to promulgate rules governing appeals in the United 
States Supreme Court. Thus, under Alabama law, the Rule 32.2(c) 
time limit began to run on the date the Alabama Court of Criminal 
Appeals issued its certifi cate of judgment (March 28, 1991), not 
the later date on which the United States Supreme Court denied 
certiorari (October 7, 1991). The then-existing two-year limitation 
period under Rule 32.2(c) expired on March 28, 1993, but the Rule 
32 petition was not fi led until October 4, 1993.
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Based on this fi nding by the Alabama state courts, this 
court concluded that the instant habeas petition fi led in 
February 2000 also was not timely fi led under 28 U.S.C. 
§ 2244(d), which mandates a one-year limitation period for 
the fi ling of federal habeas actions. The one-year limitation 
period began to run for petitioner on the date § 2244(d) 
was enacted as part of the Anti-terrorism and Effective 
Death Penalty Act of 1996 (“AEDPA”) by Congress, 
April 26, 1996, and would have expired on April 26, 1997. 
Section 2244(d)(2), however, provides for the tolling of 
the limitation period during the pendency of a “properly 
fi led” state post-conviction collateral petition. Because 
petitioner’s Rule 32 petition was pending on the date the 
AEDPA was enacted, it could have tolled the running of 
the one-year limitation during its pendency, but only if 
it was a “properly fi led” petition. And that is the point of 
controversy in this case. Respondents contend that it was 
not “properly fi led” because the state courts determined 
conclusively that it was untimely fi led in violation of Rule 
32.2(c). Petitioner argues that this question was resolved 
in his favor by the Eleventh Circuit Court of Appeals’ 
decisions in Siebert v. Campbell, 334 F.3d 1018 (11th Cir. 
2003) (“Siebert I”), and in this case, in which that court 
determined that the time limitation for fi ling Rule 32 
petitions in Alabama state court was not “jurisdictional” 
in nature until 2000 and, therefore, was not a “condition to 
fi ling” that would preclude a fi nding that it was “properly 
fi led” under § 2244(d)(2) and Artuz v. Bennett, 531 U.S. 
4, 121 S. Ct. 361, 148 L. Ed. 2d 213 (2000).

Relying on Siebert I, the court of appeals reversed 
this court’s earlier dismissal and remanded for further 
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proceedings on the instant habeas petition. When the 
United States Supreme Court announced its decision in 
Pace, however, the respondents renewed their motion to 
dismiss the petition as untimely fi led. As discussed much 
more extensively in this court’s memorandum opinion 
in Siebert v. Campbell, Case No. 1:01-cv-2323-IPJ-TMP 
(attached), this court believed (and still believes) that 
Pace constituted an intervening controlling authority 
that excused the court from following the mandate of the 
court of appeals under the law-of-the-case doctrine. This 
court noted in its memorandum opinion dismissing this 
petition as time barred for a second time (Doc. 93) that 
the Supreme Court in Pace said:

“[W]e hold that time limits, no matter their 
form, are ‘fi ling’ conditions.” Pace, 125 S. Ct. 
at 1814 [italics added]. The Court then stated 
unequivocally that, when the state courts hold 
that a post-conviction petition is untimely under 
state law, “‘that is the end of the matter’ for 
purposes of § 2244(d)(2).” Id. at 1812.

(Doc. 93, p. 7). Thus, the essential holding and rationale 
of Pace is that, once state courts apply state law to the 
question of the timeliness of the fi ling of a state petition, 
the federal courts are not free to second-guess whether 
that determination creates a “condition to fi ling” or a 
“condition to obtaining relief.” It is a “condition to fi ling,” 
which precludes a fi nding that an untimely petition was, 
nonetheless, “properly fi led” for § 2244(d)(2) purposes. 
The court concluded in 2006 (Doc. 93), therefore, that 
notwithstanding the mandate of the court of appeals, 
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Pace, as intervening and controlling authority, required 
the court to hold that the petition is time barred.

On appeal from that dismissal, the court of appeals 
stated that the only issue was whether Pace overruled 
Siebert I. Citing to yet another decision in Siebert v. Allen, 
480 F.3d 1089 (11th Cir. 2007) (Siebert III), the court 
of appeals again reversed this court, holding that Pace 
had not overruled Siebert I and, thus, was not suffi cient 
intervening authority to warrant the court’s departure 
from the mandate. The appellate court remanded the 
case to this court with the instruction that it proceed to 
consider the petitioner’s arguments that the procedural 
default of his claims can be excused because he is actually 
innocent. Once again, however, this court believes that 
intervening authority from the Supreme Court fatally 
undermines the court of appeals’ reliance on Siebert I 
and Siebert III.

In concluding that Siebert I had not been overruled 
by the Supreme Court in Pace, the court of appeals 
relied upon its decision in Siebert v. Allen, 480 F.3d 1089 
(11th Cir. 2007) (“Siebert III”). The entire foundation 
for the decision by the court of appeals in this case, that 
the petition is not time barred, fl ows from the opinion 
in Siebert III that Pace did not overrule Siebert I. The 
court said:

In April 2006, in accordance with 28 U.S.C. 
§ 2253(c), the district court issued a Certifi cate 
of Appealability (“COA”) specifying the only 
issue on appeal as whether Pace overruled 
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Siebert I. After briefi ng and oral argument in 
this case were concluded, another panel of this 
court answered this question in the negative. 
See Siebert v. Allen, 480 F.3d 1089, 1090 (11th 
Cir. 2007) (“Siebert III”). The district court 
therefore erred in dismissing Kuenzel’s petition 
as untimely under AEDPA.

Kuenzel v. Allen, 488 F.3d 1341, 1342 (11th Cir. 2007) 
(Doc. 108 in this case). Thus, whether petitioner’s habeas 
petition is timely fi led under AEDPA rests on the strength 
of the authority in Siebert III that Pace did not overrule 
the holding in Siebert I that only state time deadlines for 
fi ling post-conviction petitions that are “jurisdictional” 
could be “conditions to fi ling” suffi cient to prevent an 
untimely fi led state petition from being “properly fi led” 
for purposes of tolling the AEPDA limitation period.

Siebert III, however, was itself reversed by the 
Supreme Court. In Allen v. Siebert, 552 U.S. 3, 128 S. Ct. 
2, 169 L. Ed. 2d 329 (2007), decided fi ve months after the 
court of appeals’ decision in the instant case,5 the Supreme 
Court reversed the Eleventh Circuit, saying:

The Distr ict Court dismissed Siebert ’s 
habeas petition as untimely, reasoning that an 
application for state postconviction relief is not 
“properly fi led” if it was rejected by the state 

5. Kuenzel v. Allen, 488 F.3d 1341, 1342 (11th Cir. 2007), was 
decided in June 2007 and Allen v. Siebert, 552 U.S. 3, 128 S. Ct. 2, 
169 L. Ed. 2d 329 (2007), was announced by the Supreme Court 
in November 2007.



Appendix D

87a

court on statute-of-limitations grounds. The 
Court of Appeals reversed, however, holding 
that Siebert’s state postconviction petition 
was “properly filed” within the meaning of 
§ 2244(d)(2), because the state time bar was not 
jurisdictional and the Alabama courts therefore 
had discretion in enforcing it. See Siebert v. 
Campbell, 334 F.3d 1018, 1030 (C.A.11 2003) 
(per curiam). The Court of Appeals accordingly 
remanded to the District Court to consider the 
merits of Siebert’s petition.

While Siebert’s habeas petition was pending 
on remand in the District Court, we decided 
Pace v. DiGuglielmo, 544 U.S. 408, 125 S. Ct. 
1807, 161 L. Ed. 2d 669 (2005). In Pace, we held 
that a state postconviction petition rejected by 
the state court as untimely is not “properly 
fi led” within the meaning of § 2244(d)(2). Id., 
at 414, 417, 125 S. Ct. 1807. Relying on Pace, 
the District Court again found that Siebert’s 
state postconviction petition was not “properly 
fi led,” and dismissed his federal habeas petition 
as untimely. The Court of Appeals, however, 
reversed and remanded. In a one-paragraph 
opinion, the court distinguished Pace on the 
ground that Rule 32.2(c), unlike the statute 
of limitations at issue in Pace, “operate[s] as 
an affi rmative defense.” 480 F.3d 1089, 1090 
(C.A.11 2007). Thus, the court found its prior 
holding — that Siebert’s state postconviction 
petition was “properly fi led” because the state 
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court rejected it on a nonjurisdictional ground 
— stood as the law of the case. Ibid.

The Court of Appeals’ carve-out of time 
limits that operate as affi rmative defenses is 
inconsistent with our holding in Pace. Although 
the Pennsylvania statute of limitations at issue 
in Pace happens to have been a jurisdictional 
time bar under state law, see Commonwealth 
v. Banks, 556 Pa. 1, 5-6, 726 A.2d 374, 376 
(1999), the jurisdictional nature of the time 
limit was not the basis for our decision. Rather, 
we built upon a distinction that we had earlier 
articulated in Artuz v. Bennett, 531 U.S. 4, 121 
S. Ct. 361, 148 L. Ed. 2d 213 (2000), between 
postconviction petitions rejected on the basis 
of “‘fi ling’ conditions,” which are not “properly 
fi led” under § 2244(d)(2), and those rejected 
on the basis of “procedural bars [that] go to 
the ability to obtain relief,” which are. Pace, 
supra, at 417, 125 S. Ct. 1807 (citing Artuz, 
supra, at 10-11, 121 S. Ct. 361). We found that 
statutes of limitations are “fi ling” conditions 
because they “go to the very initiation of a 
petition and a court’s ability to consider that 
petition.” Pace, 544 U.S., at 417, 125 S. Ct. 
1807. Thus, we held “that time limits, no matter 
their form, are ‘fi ling’ conditions,” and that a 
state postconviction petition is therefore not 
“properly fi led” if it was rejected by the state 
court as untimely. Ibid. (emphasis added).
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* * *

We therefore reiterate now what we held 
in Pace: “When a postconviction petition is 
untimely under state law, ‘that [is] the end of 
the matter’ for purposes of § 2244(d)(2).” 544 
U.S., at 414, 125 S. Ct. 1807 (quoting Carey, 
536 U.S. at 226, 122 S. Ct. 2134, 153 L. Ed. 2d 
260; alteration in original). Because Siebert’s 
petition for state postconviction relief was 
rejected as untimely by the Alabama courts, 
it was not “properly fi led” under § 2244(d)(2). 
Accordingly, he was not entitled to tolling of 
AEDPA’s 1-year statute of limitations.

Allen v. Siebert, 552 U.S. 3, 5-7, 128 S. Ct. 2, 169 L. Ed. 
2d 329 (2007). With the reversal of the court of appeals’ 
decision in Siebert III, the foundation for the holding in 
this case, that the AEDPA time bar was tolled by the 
untimely fi led state post-conviction petition, crumbled. 
The intervening authority of Allen v. Siebert, therefore, 
requires the court to return — for the third time — to its 
original conclusion that the habeas petition in this action 
is time barred under § 2244(d) and that the state post-
conviction petition rejected by the state courts as untimely 
fi led was not “properly fi led” for purposes of tolling the 
AEDPA one-year limitation.

As Supreme Court authority on point, this court 
is required to follow Pace, even though it apparently 
undermines the Eleventh Circuit’s decision in Siebert 
v. Campbell, 334 F.3d 1018 (11th Cir. 2003), and the 



Appendix D

90a

mandate in this case. The mandate in this case was 
fatally undermined by Allen v. Siebert, which reversed 
the very case the court of appeals relied on for its decision 
in this case. Allen v. Siebert leaves no doubt that Pace 
indeed overruled Siebert I. Applying Pace to this case, 
therefore, leads the court to the conclusion that, because 
petitioner’s state Rule 32 petition was not timely fi led, it 
was not “properly fi led” for purposes of statutory tolling 
under § 2244(d)(2) and thus, the instant petition is due to 
be dismissed as untimely fi led as well.

Finding that statutory tolling does not apply, the court 
also rejects the petitioner’s equitable tolling argument. 
Petitioner has made the argument that he is entitled to 
equitable tolling because the state court did not ultimately 
fi nd that the Rule 32 petition was untimely until long 
after the one-year AEDPA limitation period had expired. 
Even though there is no statutory tolling available to 
petitioner, the limitation period might be equitably tolled 
by “extraordinary circumstances that are both beyond 
[petitioner’s] control and unavoidable even with diligence.” 
Sandvik v. United States, 177 F.3d 1269 (11th Cir. 1999). 
This argument was addressed in this court’s earlier 
order dismissing the petition, which is incorporated here. 
Petitioner was on notice as early as 1993 that his Rule 32 
petition might be untimely when the respondents raised 
that very issue in a motion to dismiss the Rule 32 petition, 
which the state court initially granted. While it was not 
a concern at the time for his future habeas action, the 
enactment of the one-year limitation in the AEDPA in 
1996 made it a concern, and he clearly could have fi led a 
protective “place-holder” habeas petition within the one-
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year period after April 1996. Recent authority indicates 
that petitioner could have protected his rights simply by 
fi ling a protective habeas petition, which the court could 
then stay and hold in abeyance while the matter was 
litigated in the state courts. See Rhines v. Weber, 544 U.S. 
269, 125 S. Ct. 1528, 161 L. Ed. 2d 440 (2005). Indeed, this 
very petition, fi led in February 2000, was a “place-holder” 
petition in the sense that he still was litigating in state 
court at the time it was fi led — albeit too late. Petitioner 
is unable to demonstrate the requisite diligence to be 
entitled to equitable tolling of the limitation period. He has 
offered no reason why he could not have fi led a protective 
habeas petition in 1996 or 1997, a time during which he 
was represented by counsel.

IV. ACTUAL INNOCENCE 

Having concluded that the instant habeas petition 
is time barred, the court nonetheless faces the question 
remanded by the court of appeals, albeit for a different 
reason. In remanding the case to this court, the court 
of appeals found, not that the petition was time barred 
under § 2244(d), but that it was procedurally defaulted. 
The appellate court then instructed this court to consider 
whether the procedural default can be excused under the 
“miscarriage of justice” exception to procedural default. 
This exception requires the petitioner invoking it to prove 
his actual, factual innocence of the crime. Preliminary 
to that issue, however, is whether the petition is even 
timely fi led, which this court has determined that it was 
not. Nevertheless, the caselaw appears to suggest that, 
notwithstanding the time bar, habeas relief may be 
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available to a petitioner who is “actually innocent.” See, e.g. 
Helton v. Secretary for the Department Of Corrections, 
259 F.3d 1310, 1315 n.2 (11th Cir. 2001), cert. denied, 535 
U.S. 1080, 122 S. Ct. 1965, 152 L. Ed. 2d 1025 (2002); 
Wyzykowski v. Department of Corrections, 226 F.3d 1213, 
1218 (11th Cir. 2000).6 Thus, the court’s examination of 
the petitioner’s purported “actual innocence” proceeds 
in this case in relation to whether he can overcome the 
§ 2244(d) time bar.

Petitioner argues that “actual innocence” provides an 
exception to the AEDPA one-year statute of limitations. 
Kuenzel asserts that he is “actually innocent” of the 
murder for which he was convicted, and argues that he 
was at home sleeping when the murder occurred. He 
further argues that he is “actually innocent” of the death 
penalty in that his attorney failed to present suffi cient 
evidence of mitigating factors at the penalty phase of his 
trial. As discussed infra, petitioner has failed to provide 
new, reliable evidence as is necessary to demonstrate 
that he is actually innocent. Furthermore, he has not 
proven that he is entitled to further discovery on this 

6. These cases actually point out that the Eleventh Circuit 
has never decided whether “actual innocence” is an exception to 
the time bar of § 2244(d), although they discuss the arguments that 
failing to recognize such an exception might violate the Suspension 
Clause of the Constitution with respect to habeas petitioners who 
can demonstrate their actual innocence. To avoid deciding this 
constitutional question, courts fi rst address whether, in fact, the 
petitioner has made a suffi cient showing of “actual innocence,” 
and most petitions fail on this requirement.
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issue.7 See Melson v. Allen, 548 F.3d 993, 1003 (11th Cir. 
2008); Weeks v. Bowersox, 119 F.3d 1342, 1353 (8th Cir. 
1997), cert. denied, 522 U.S. 1093, 118 S. Ct. 887, 139 L. 
Ed. 2d 874 (1998)(The actual innocence gateway is not 
intended to provide petitioner with a new trial “with 
all the attendant development of evidence, in hopes of 
a different result.”). Finally, he has failed to show that 
a hearing would be necessary in order for the court to 
evaluate the reliability of the evidence he has offered. 
A habeas petitioner is not entitled to an evidentiary 
hearing “on the threshold issue of cause and prejudice, 
or fundamental miscarriage of justice, unless he or she 
proffers ‘specifi c facts which support a fi nding that one 
of [the] exceptions to the procedural default rule exists.’” 
Baldwin v. Johnson, 152 F.3d 1304, 1319 (11th Cir. 1998), 
cert. denied, 526 U.S. 1047, 119 S. Ct. 1350, 143 L. Ed. 2d 
512 (1999), quoting Hill v. Jones, 81 F.3d 1015, 1023 (11th 
Cir. 1996). The burden is on petitioner to “demonstrate 

7. Petitioner has asserted that discovery is needed as to 
Chris Morris, David Pope and Pete Limbaugh. Petitioner argues 
that one of these men may have been the man with Venn at the 
convenience store at the time of the murder. Petitioner has not 
demonstrated, however, that the identity of these three men was 
unknown to him at the time of trial; merely that he was not given 
full information about the police investigation into these alleged 
suspects. Petitioner further asserts that additional discovery is 
needed about the investigation into the shotgun and shell that 
were used at trial to implicate Kuenzel. Again, he has not argued 
that, at the time of trial, any information about the fi rearms 
expert or the fi rearms evidence was not available to him. Finally, 
he has not shown, or even asserted, that he exercised any form 
of diligence in seeking to discover the information he now claims 
would demonstrate his innocence.
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a likelihood that an evidentiary hearing will produce the 
sort of reliable evidence demanded by Schlup [v. Delo, 513 
U.S. 298, 326-27, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).]” 
Jemison v. Nagle, 158 Fed. Appx. 251, 256 (11th Cir. 2005). 
For all the reasons explained infra, to the extent that 
petitioner’s briefs contain a motion for discovery and/or 
a motion for evidentiary hearing, both are due to be and 
hereby are DENIED. For all the reasons set forth below, 
the court also concludes that the instant petition is due to 
be dismissed as untimely.

A. Application of Actual Innocence “Gateway” to 
Time-Barred Claims 

An “actual innocence” exception has been well 
established in the context of a procedural default since 
the Supreme Court held that a claim of actual innocence 
may “avoid a procedural bar” to consideration of the merits 
of a habeas petitioner’s claims. Schlup v. Delo, 513 U.S. 
298, 326-27, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995). In 
Schlup, a habeas petitioner sought review of claims of 
ineffective assistance of counsel and other constitutional 
errors at trial in a successive habeas petition. Those 
claims were procedurally barred, but petitioner sought 
to escape the bar by demonstrating that he was actually 
innocent and, being so, the court’s refusal to hear his 
claims would result in a miscarriage of justice. 513 U.S. at 
321. Accordingly, the claim of actual innocence provides a 
“gateway” through which otherwise procedurally barred 
constitutional claims may be considered. Id. at 315. An 
“actual innocence” exception to the bar on successive 
habeas petitions was codifi ed through AEDPA at 28 U.S.C. 
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§ 2244(b)(2)(B)(ii), but Congress did not include the same 
or any similar exception in the provisions governing time 
limitations at § 2244(d).

To date, the Supreme Court never has held that actual 
innocence may be used to overcome the one-year deadline.8 
That issue has been presented to federal courts of appeals 
on several occasions, but most never have been required 
to decide it because the claimant usually is unable to 
make an adequate showing of actual innocence. In 2001, 
the Eleventh Circuit Court of Appeals expressly noted 

8. While the question whether actual innocence can be a 
“free standing” basis for habeas relief was broached in Herrera 
v. Collins, 506 U.S. 390, 400, 113 S. Ct. 853, 860, 122 L. Ed. 2d 
203 (1993), it was not answered. The Court noted that innocence, 
absent some underlying constitutional violation, is no independent 
ground for habeas relief, because habeas relief is available to 
ensure a defendant’s constitutional rights, and “not to correct 
errors of fact.” Id. While it is troubling to imagine that a habeas 
court is without power to free a prisoner who makes a clear and 
convincing showing that he is innocent, it appears to this court 
that that possibility exists under the law. Of course, petitioners 
with meritorious claims of actual innocence have open to them 
relief through the state by way of clemency, which the Fifth 
Circuit Court of Appeals has noted is available in all of the states 
that authorize capital punishment. See Lucas v. Johnson, 132 
F.3d 1069, 1075 (5th Cir. 1998). In the instant case, however, the 
petitioner does not assert a free-standing claim of actual innocence 
— a Herrera innocence claim — based upon the premise that the 
execution of one who is actually innocent is in itself a violation of 
the Eighth Amendment. Instead, petitioner asserts a procedural 
claim of innocence as a method by which he may avoid the bar to 
adjudication of his other constitutional claims, such as claims of 
ineffective assistance of counsel. See Schlup, 513 U.S. at 314-15.
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that it never has decided whether the “actual innocence” 
exception applies in the context of the AEDPA’s one-year 
fi ling deadline. Helton v. Secretary for the Department 
of Corrections, 259 F.3d 1310, 1315 n.2 (11th Cir. 2001), 
cert. denied, 535 U.S. 1080, 122 S. Ct. 1965, 152 L. Ed. 
2d 1025 (2002). The court of appeals observed that other 
courts “have been able to avoid deciding the diffi cult 
constitutional issue of whether the clause requires an 
exception to § 2244(d) for actual innocence because the 
petitioners were unable to make a showing of actual 
innocence.” Wyzykowski v. Department of Corrections, 
226 F.3d 1213, 1218 (11th Cir. 2000). See also Lucidore 
v. New York State Division of Parole, 209 F.3d 107, 114 
(2d Cir. 2000), cert. denied, 531 U.S. 873, 121 S. Ct. 175, 
148 L. Ed. 2d 120 (2000), (fi nding that petitioner failed 
to demonstrate actual innocence and therefore failing to 
reach the issue).

The trend toward recognizing that justice demands 
an exception exist for those who demonstrate actual 
innocence, however, has begun. In January of 2005, the 
Sixth Circuit Court of Appeals held that a credible claim 
of actual innocence will equitably toll the limitations 
period, allowing an otherwise time-barred habeas claim 
to be evaluated on the merits. Souter v. Jones, 395 F.3d 
577, 588-590; cf. Escamilla v. Jungwirth, 426 F.3d 868, 
871-72 (7th Cir. 2005); but see Workman v. Bell, 227 F.3d 
331, 342 (6th Cir. 2000)(en banc), cert. denied, 531 U.S. 
1193, 121 S. Ct. 1194, 149 L. Ed. 2d 109 (2001), (noting 
in dicta that a petitioner who lets the time run “either 
purposefully or by inadvertence” cannot receive relief on 
an untimely petition even if he claims actual innocence); 
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Barreto-Barreto v. United States, 551 F.3d 95, 102 (1st Cir. 
2008)(fi nding that the actual innocence exception does not 
apply to the § 2255 one-year limitation period, and noting 
that defendants who are innocent are “constrained by the 
same explicit statutory or rule-based deadlines as those 
against whom the evidence is overwhelming.”).

The Eleventh Circuit Court of Appeals similarly 
noted in February 2005 that innocence may serve “to lift 
the procedural bar caused by Appellant’s failure timely 
to fi le his § 2255 motion.” United States v. Montano, 398 
F.3d 1276, 1284 (11th Cir. 2005).9 In Montano, the court 
recognized that a procedural default, such as failure 
to appeal, “is different than the statute of limitations 
default,” yet applied the exception to the time-bar as 
well. Id. at 1285 n. 8. The appellate court did not explain 
its reasoning in applying, apparently for the fi rst time, 
the “actual innocence” exception to the time-bar, and the 
only Supreme Court opinion cited in Montano is a case in 
which the petitioner had procedurally defaulted his claim 
by failing to raise the issue on appeal.

While Montano does not enunciate its reasoning for 
extending the “actual innocence” exception to time-barred 
claims, the Second Circuit Court of Appeals carefully 
examined the question in Doe v. Menefee, 391 F.3d 147, 

9. This opinion supercedes U.S. v. Montano, 381 F.3d 1265, 
1273 (11th Cir. 2004), which erroneously applied the time-bar set 
forth at 28 U.S.C. § 2244(d), which is the statute of limitation at 
issue here. The superceding opinion instead examines the time-bar 
that applies to federal prisoners seeking relief through a motion 
to vacate or set aside fi led pursuant to § 2255.
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159-161 (2d Cir. 2004), cert. denied, 546 U.S. 961, 126 S. Ct. 
489, 163 L. Ed. 2d 364 (2005), but ultimately found, as it 
did in Lucidore, that the issue need not be decided because 
the petitioner failed to make a suffi cient showing of actual 
innocence. In Doe, the appellate court determined that 
the AEDPA’s one-year limitations period “protects the 
same values of comity and fi nality as do the procedural 
limits on successive and defaulted petitions” and should 
therefore be subject to the same exception for those who 
show their actual innocence. Id. at 161. The court further 
noted that the standards for assessing innocence set forth 
in Schlup must be applied, and that if a petitioner shows 
that it is “more likely than not that no reasonable juror 
would have found petitioner guilty beyond a reasonable 
doubt,” he may then access review of his otherwise time-
barred claims via the “actual innocence” gateway. Doe, 
391 F.3d at 161-62, citing Schlup, 513 U.S. at 324, 337-38. 
It is interesting to note that in Doe the Second Circuit 
Court of Appeals limited the application of the actual 
innocence exception to those instances in which the claim 
of innocence is supported by “new reliable evidence” that 
“was not presented at trial.” 391 F.3d at 161. Once the new 
evidence is proffered, the court “must determine whether 
the new evidence is trustworthy by considering it both 
on its own merits and, where appropriate, in light of the 
pre-existing evidence in the record.” 391 F.3d at 161, citing 
Schlup, 513 U.S. at 327-28.

This court finds that Montano provides binding 
precedent that an “actual innocence” exception applies 
to time-barred claims as well as to those that have been 
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procedurally defaulted or are successive.10 The appellate 
court, in its order remanding this matter, specifi cally 
instructed this court to address the petitioner’s actual 
innocence claim, although it did so in the context of 
an exception to a procedural default, not a time bar.11 
Moreover, the reasoning of the Sixth and Second Circuit 
Courts of Appeals persuades the court that application of 
such an exception is just, given the serious implications 
of barring a claim by one who demonstrates his actual 
innocence.

10. Since Montano, however, the Eleventh Circuit Court of 
Appeals has stated that it has “never held that an ‘actual innocence’ 
exception exists to AEDPA’s one-year statute of limitations.” Justo 
v. Culliver, 317 Fed. Appx. 878, 2008 WL 3870698 *2 (2008); Rich 
v. Dep’t of Corrections State of Fla., 317 Fed. Appx. 881 (11th Cir. 
2008); Milton v. Secretary, Dep’t of Corrections, 347 Fed. Appx. 
528, 2009 WL 3150246 (11th Cir., 2009); Delguidice v. Florida 
Dept. Of Corrections, 351 Fed. Appx. 425, 2009 WL 3634092 
*1, n.2 (11th Cir., 2009). Just a few months earlier, however, the 
same court considered the appeal of a habeas petitioner where 
the district court had concluded that the petitioner had failed to 
“make the requisite showing of actual innocence in an attempt 
to overcome the time-bar.” Ray v. Mitchem, 272 Fed. Appx. 807 
(11th Cir. 2008), cert. denied, 555 U.S. 898, 129 S. Ct. 204, 172 L. 
Ed. 2d 170 (2008). The court reiterated its statement that it has 
never held that “actual innocence” is an exception to the statutory 
time limitation.

11. The Court of Appeals also has stated that the “factual issue 
of whether the petitioner can make a showing of actual innocence 
should be fi rst addressed, before addressing the constitutional 
issue of whether the Suspension Clause requires such an exception 
for actual innocence.” Wyzykowski v. Department of Corrections, 
226 F.3d 1213, 1218 (11th Cir. 2000).
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B. Burden of Showing Actual Innocence 

Entering the gateway provided by a claim of actual 
innocence was not designed to be an easy task, and the 
burden placed on the habeas petitioner is a heavy one. It 
is rooted in the long-held notion that “it is far worse to 
convict an innocent man than to let a guilty man go free.” 
Schlup, 513 U.S. at 325, quoting In re Winship, 397 U.S. 
358, 372, 90 S. Ct. 1068, 1077, 25 L. Ed. 2d 368 (1970)
(Harlan, J., concurring). Having already been convicted 
of a capital offense, however, a petitioner like Schlup or 
Kuenzel no longer has the benefi t of any presumption of 
innocence, and instead “comes before the habeas court 
with a strong — and in the vast majority of the cases 
conclusive — presumption of guilt.” Schlup, 513 U.S. at 
326 n. 42. The Supreme Court has noted that “experience 
has taught us that a substantial claim that constitutional 
error has caused the conviction of an innocent person is 
extremely rare.” 513 U.S. at 324. While the burden is on 
the petitioner to show his actual innocence, the burden 
for proving a Herrera innocence claim is higher than 
that imposed on a petitioner seeking to make merely a 
procedural or gateway innocence claim. Schlup, 513 U.S. 
at 316. A Herrera innocence claim requires a showing that 
the execution would be “‘constitutionally intolerable’ even 
if his conviction was the product of a fair trial.” 513 U.S. 
at 316. A gateway claim of innocence carries a slightly 
lower burden, and requires the petitioner to provide 
evidence that “must establish suffi cient doubt about his 
guilt to justify the conclusion that his execution would 
be a miscarriage of justice unless his conviction was the 
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product of a fair trial.” 513 U.S. at 316.12

C. Suffi ciency of a Showing of Actual Innocence 

As explained in Souter and Doe, the petitioner seeking 
to enter the “actual innocence gateway” must make a 
“credible showing” of innocence by providing the court 
with “new reliable evidence.” See Davis v. Terry, 465 
F.3d 1249, 1251 n.2 (11th Cir. 2006)(“To pass through 
the Schlup ‘gateway,’ a petitioner’s new evidence must 
‘establish suffi cient doubt about his guilt to justify the 
conclusion that his execution would be a miscarriage of 
justice unless his conviction was the product of a fair 
trial.’”)(quoting Schlup, 513 U.S. at 316, 115 S.Ct. 851). 
A suffi cient showing “requires the petitioner to produce 
“‘new reliable evidence — whether it be exculpatory 
scientifi c evidence, trustworthy eyewitness accounts, or 
critical physical evidence — that was not presented at 
trial.’”” Melson v. Allen, 548 F.3d 993, 1002 (11th Cir. 
2008), quoting Arthur v. Allen, 452 F.3d 1234, 1245 (11th 
Cir. 2006), quoting Schlup, 513 U.S. at 324; Milton v. 
Secretary, Department of Corrections, 347 Fed. Appx. 
528, 2009 WL 3150246 (11th Cir., 2009). The Fifth Circuit 
Court of Appeals has noted that, in addition to exculpatory 
scientifi c evidence, trustworthy eyewitness accounts, and 
certain physical evidence, “credible declarations of guilt 
by another” are examples of the types of new, reliable 

12. Because a petitioner asserting a free-standing Herrera 
innocence claim has a more onerous burden than one asserting 
a gateway claim, the court need not address any free-standing 
innocence claim unless or until petitioner has met the less 
demanding Schlup standard.
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evidence that may be used to establish factual innocence. 
Fairman v. Anderson, 188 F.3d 635, 644 (5th Cir. 1999), 
citing Schlup, 513 U.S. at 324; Sawyer v. Whitley, 505 
U.S. 333, 340, 112 S. Ct. 2514, 120 L. Ed. 2d 269 (1992).

A threshold question then becomes whether the 
evidence proffered in support of an innocence claim is 
new. “New evidence” has not been defi ned by the Supreme 
Court or the Eleventh Circuit Court of Appeals in the 
context of the actual innocence gateway, but the Fifth 
Circuit Court of Appeals, evaluating both a free-standing 
actual innocence claim and a “gateway” claim in Lucas 
v. Johnson, 132 F.3d 1069, 1074 (5th Cir. 1998), set the 
same evidentiary standard for both. That court noted 
that “much of the evidence alleged by Lucas to be newly 
discovered is neither new nor newly discovered, but in 
its essence and character, was presented, or available to 
present, to the trial jury.” That court went on to require 
a showing that: “(1) the evidence is newly discovered and 
was unknown to the defendant at the time of trial; (2) the 
defendant’s failure to detect the evidence was not due to 
a lack of diligence; (3) the evidence is material, not merely 
cumulative or impeaching; and (4) the evidence would 
probably produce acquittal at a new trial.” 132 F.3d at 1075 
n.3. Similarly, both the Seventh and Eighth Circuit Court 
of Appeals have required that a claim of actual innocence 
be brought within a year of the date on which the facts 
could have been discovered through the exercise of due 
diligence. Araujo v. Chandler, 435 F.3d 678, 680-81 (7th 
Cir. 2005), cert. denied, 549 U.S. 810, 127 S. Ct. 39, 166 
L. Ed. 2d 18 (2006)(fi nding that the petitioner failed to 
exercise the requisite diligence in bringing to federal court 
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the facts he claimed show that he is innocent); Flanders 
v. Graves, 299 F.3d 974 (8th Cir. 2002), cert. denied, 537 
U.S. 1236, 123 S. Ct. 1361, 155 L. Ed. 2d 203 (2003). In 
the Tenth Circuit, the appellate court has required that 
a petitioner demonstrate due diligence in addition to 
satisfying the “high actual innocence standard.” Fleenor 
v. Scott, 37 Fed. Appx. 415, 417 (10th Cir. 2002). The Ninth 
Circuit Court of Appeals, in contrast, has taken a broad 
view of “new” evidence, allowing a petitioner to proceed 
on the basis of evidence he possessed at trial, but did not 
present to the jury. See, e.g., Griffi n v. Johnson, 350 F.3d 
956, 961-63 (9th Cir. 2003), cert. denied, 541 U.S. 998, 124 
S. Ct. 2039, 158 L. Ed. 2d 510 (2004).13

Once the petitioner has come forward with new 
evidence, a habeas court next must evaluate the reliability 
of that evidence. The court may consider “the timing of 
the submission and the likely credibility of the affi ants” 
in judging the reliability of the evidence. Melson, 548 
F.3d at 1002. The court is “not required to test the new 
evidence by a standard appropriate for deciding a motion 
for summary judgment.” Bosley v. Cain, 409 F.3d 657, 664 
(5th Cir. 2005), cert. denied, 547 U.S. 1208, 126 S. Ct. 2887, 
165 L. Ed. 2d 920 (2006). The court not only reaches its 
own decisions about credibility and reliability, the court 
further must assess “the likely impact of this new evidence 

13. The Second Circuit Court of Appeals has noted, but not 
yet decided, that a petitioner may be required to demonstrate 
due diligence in presenting his “new evidence” in order to make 
a threshold showing of actual innocence. See, e.g., Doe v. Menefee, 
391 F.3d 147 (2d Cir. 2004); Whitley v. Senkowski, 317 F.3d 223 
(2d Cir. 2003); Dixon v. Miller, 293 F.3d 74 (2d Cir. 2002), cert. 
denied, 537 U.S. 955, 123 S. Ct. 426, 154 L. Ed. 2d 305 (2002).
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on reasonable jurors.” 548 F.3d at 1002. It has been noted 
that “[n]ew evidence that merely undermines the state’s 
theory of the case but does not rebut specifi c jury fi ndings 
of guilt is insuffi cient to demonstrate actual innocence.” 
Buckner v. Polk, 453 F.3d 195, 200 (4th Cir. 2006), cert. 
denied, 549 U.S. 1284, 127 S. Ct. 1817, 167 L. Ed. 2d 327 
(2007). The new evidence “must raise ‘suffi cient doubt 
about [the petitioner’s] guilt to undermine confi dence in 
the result of the trial.’” Milton v. Secretary, Department 
of Corrections, 347 Fed. Appx. 528, 2009 WL 3150246 *2 
(11th Cir., 2009) (quoting Schlup, at 317, 115 S.Ct. at 862).

The court may grant the petitioner an evidentiary 
hearing to examine the assertion of actual innocence, but 
a hearing is not required where additional testimony from 
the affi ants is “unlikely to make their revised account 
any more credible.” Adams v. Harrison, 266 Fed. Appx. 
560, 562 (9th Cir. 2008)(noting that the affidavits in 
question were submitted more than a decade after trial 
and were of “questionable credibility”). It has been noted 
that requiring that the district court hold an evidentiary 
hearing for every proffer of innocence defeats the goal 
of fi nality. In Amrine v. Bowersox, 128 F.3d 1222, 1230-
31 (8th Cir. 1997)(Beam, J., dissenting), cert. denied, 
523 U.S. 1123, 118 S. Ct. 1807, 140 L. Ed. 2d 946 (1998), 
it was noted: “In attempting to implement Schlup, the 
court exacerbates the confusion inherent in death penalty 
habeas litigation and opens the door to repetitive Schlup-
type hearings in the federal district courts of this circuit 
by encouraging death-sentenced petitioners to release new 
and different bits of evidence, piecemeal, at various stages 
of the habeas proceeding.” Moreover, while a hearing 
may assist the court in determining reliability, hearings 
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are not appropriate where a petitioner seeks to further 
“develop sufficient evidence of his actual innocence.” 
Weeks v. Bowersox, 119 F.3d 1342, 1353 (8th Cir. 1997). 
In Weeks, the appellate court noted that the gateway is 
not intended to provide petitioner with a new trial “with 
all the attendant development of evidence, in hopes of 
a different result,” but instead is an “opportunity for a 
petitioner, aggrieved by an allegedly defective trial and 
having inexcusably defaulted the available remedies, to 
raise such a strong doubt to his guilt that, in hindsight, 
we cannot have confi dence in the trial’s outcome.” 119 
F.3d at 1354.

Because of the importance of the evaluation of actual 
innocence, a district court “is not bound by the rules of 
admissibility that would govern at trial” and can consider 
evidence that is “claimed to have been wrongly excluded” 
or which “became available only after the trial.” Schlup, 
513 U.S. at 328. Although inadmissible evidence may 
be considered, its reliability still must be evaluated by 
the court. Similarly, the district court may evaluate the 
credibility of witnesses who testifi ed at trial, in light of the 
newly discovered evidence. 513 U.S. at 330-32. A petitioner 
meets the threshold requirement if he persuades the 
district court that, in light of the new evidence, no juror, 
acting reasonably, would have voted to fi nd him guilty 
beyond a reasonable doubt. 513 U.S. at 327.14 Consequently, 
the burden that Kuenzel must meet in order to prevail is to 

14. The Fourth Circuit Court of Appeals in O’Dell v. 
Netherland, 95 F.3d 1214, 1249-1250 (1996), aff’d, 521 U.S. 151, 
117 S. Ct. 1969, 138 L. Ed. 2d 351 (1997), examined the diffi culty 
of that task, noting:
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establish by “new, reliable evidence” that it is more likely 
than not that no reasonable juror would have convicted him 
in light of the new evidence. He must do more than show 
that a reasonable doubt exists in light of the new evidence. 
See, e.g., Bosley v. Cain, 409 F.3d 657, 664 (5th Cir. 2005).

It has been noted that actual innocence “means factual 
innocence, not mere legal insuffi ciency.” Bousley v. United 
States, 523 U.S. 614, 623, 118 S. Ct. 1604, 140 L. Ed. 2d 828 
(1998); Milton v. Secretary, Department of Corrections, 

The district court, in making this determination, 
must look at two elements: fi rst, all of the evidence 
that the jury heard at trial, and second, the newly 
proffered evidence. See Schlup, 513 U.S. at 339, 115 
S. Ct. at 867. If it were to look at only the former, 
and to ask only whether no reasonable juror could 
have convicted, then it would be doing nothing more 
than evaluating the suffi ciency of the evidence under 
Jackson v. Virginia, 443 U.S. 307, 99 S. Ct. 2781, 61 
L. Ed. 2d 560 (1979), a question of law reviewable de 
novo. But the Carrier inquiry is different from that 
under Jackson in two respects. First, it is asking 
not whether no reasonable juror could convict — a 
question of “power” — but whether no reasonable 
juror would convict — a question of “likely behavior.” 
Schlup, 513 U.S. at 329, 115 S. Ct. at 868. Thus, the 
Carrier standard “requires the district court to make 
a probabilistic determination about what reasonable, 
properly instructed jurors would do.” Id. Second, 
Carrier adds to the calculus the quantum of new 
evidence that the petitioner presents, evidence whose 
credibility must be determined and evidence which 
may call into question the credibility of prior evidence 
presented at trial. Id. at 330, 115 S.Ct. at 868-69.
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347 Fed. Appx. 528, 2009 WL 3150246 *2 (11th Cir., 2009). 
Actual innocence means that the person convicted did 
not commit the crime. Rodriquez v. Johnson, 104 F.3d 
694, 697 (5th Cir. 1997), cert. denied, 520 U.S. 1267, 117 
S. Ct. 2438, 138 L. Ed. 2d 198 (1997), quoting Johnson 
v. Hargett, 978 F.2d 855, 859-60 (5th Cir. 1992).15 “Even 
if the court, as one reasonable factfi nder, would vote to 
acquit, the court must step back and consider whether 
the petitioner’s evidentiary showing most likely places 
a fi nding of guilt beyond a reasonable doubt outside of 
the range of potential conclusions that any reasonable 
juror would reach.” Doe v. Menefee, 391 F.3d 147, 173 (2d 
Cir. 2004). In other words, a court may determine that, 
as factfi nder, it would return a verdict of not guilty, yet 
still reject a petitioner’s argument that he is actually 
innocent. See, e.g., Lambert v. Blackwell, 134 F.3d 506 
(3d Cir. 1997), cert. denied, 532 U.S. 919, 121 S. Ct. 1353, 
149 L. Ed. 2d 284 (2001). As the Eleventh Circuit Court 
of Appeals noted in Melson, “[t]he demanding nature of 
the Schlup standard ensures that only the ‘extraordinary’ 
case will merit review of the procedurally barred claims.” 
548 F.3d at 1002.

15. An interesting example of the difference between factual 
innocence and legal innocence can be found in Harvey v. Jones, 179 
Fed. Appx. 294 (6th Cir. 2006), cert. denied, 549 U.S. 925, 127 S. 
Ct. 289, 166 L. Ed. 2d 221 (2006) in which the Sixth Circuit Court 
of Appeals held that evidence a killing was done in self defense, 
or in a context in which the law recognized the right to use deadly 
force, does not support a fi nding of actual innocence.
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D. Illustrative Cases 

A review of cases in which habeas petitioners have 
attempted to demonstrate their actual innocence compels 
the conclusion that a mere accumulation of additional 
evidence that would have bolstered the defense and would 
have persuaded some jurors to acquit still is insuffi cient to 
propel a petitioner through the narrow Schlup gateway. 
In Schlup, the petitioner was an inmate convicted of 
murder in a jailhouse stabbing. The new evidence he 
brought forward was the “sworn statements of several 
eyewitnesses” who said that Schlup was not involved 
in the crime. After the Supreme Court set forth the 
new standard for evaluating such an innocence claim, it 
remanded to the district court, which held an evidentiary 
hearing. The court heard testimony from 10 eyewitnesses, 
each of whom testifi ed that Schlup had not been present 
at the murder scene, and who further explained that they 
had been unwilling to testify truthfully at trial because 
of the prison “code of silence” and out of fear for their 
own safety. The testimony of the “new” witnesses was 
buttressed by two other witnesses who testifi ed that 
Schlup already had entered the dining room of the prison 
when the stabbing occurred in a hallway. The district 
court found that Schlup’s new evidence was both credible 
and reliable, and that “it is more likely than not that no 
reasonable juror would have convicted [Petitioner] in light 
of the new evidence.” Schlup v. Delo, 912 F. Supp. 448, 455 
(E.D. Mo. 1995). It thus appears that credible eyewitness 
testimony, from multiple witnesses, when accompanied by 
convincing explanations for the delay in producing such 
testimony, is suffi cient to make a colorable showing of 
actual innocence for purposes of entering the gateway.
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A search for instructive case law further indicates 
that a successful showing of actual innocence is very rare. 
The Supreme Court apparently only once has found that a 
habeas petitioner met the heavy burden. In House v. Bell, 
547 U.S. 518, 126 S. Ct. 2064, 165 L. Ed. 2d 1 (2006), an 
inmate sentenced to death for a murder conviction brought 
forward new evidence that semen evidence entered at 
the trial belonged to the victim’s husband, not to him, in 
“direct contradiction” of the trial presentation. 547 U.S. 
at 540. The jury had been informed that the semen on the 
victim’s clothing could have come from the petitioner, who 
had a previous conviction for sexual assault. Discovery 
that the semen belonged to the victim’s husband served 
to drop from the case the only direct evidence of sexual 
assault. 547 U.S. at 541.16 In addition, petitioner presented 
new testimony that blood evidence used against him 
appeared to have been deposited on his clothing after 
the autopsy — not while the victim was alive — raising 
“substantial questions” about the blood’s origin. 547 U.S. 
at 548. House also brought forward two witnesses who 
described a confession by the husband, and a history of 
spousal abuse, pointing for the fi rst time to a different 
suspect: the victim’s husband. 547 U.S. at 548-49. Even 
such a strong showing of new evidence by House was not 
enough to meet the threshold of a free-standing claim of 
actual innocence as referenced in Herrera, the court held, 

16. While the presence of the husband’s semen does not prove 
that House could not have committed the murder, and does not 
prove that the husband did commit the murder, the court found that 
it created grave doubt about the state’s unequivocal argument to 
the jury that House committed the murder in the course of raping 
and/or kidnaping the victim.
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but was enough to satisfy the Schlup standard to enter 
the gateway for federal review of his otherwise barred 
claims. 547 U.S. at 554-55.

In House, the district court granted petitioner’s 
request for an evidentiary hearing, a motion apparently 
unopposed by the state. After examining petitioner’s new 
evidence, along with the evidence presented at trial, the 
Court made “a probabilistic determination about what 
reasonable, properly instructed jurors would do.” 547 U.S. 
at 538, citing Schlup, 513 U.S. at 329. The court further 
noted that its function “is not to make an independent 
factual determination about what likely occurred, but 
rather to assess the likely impact of the evidence on 
reasonable jurors.” 547 U.S. at 538. Even with House’s 
new scientifi c evidence, and evidence pointing to a new 
suspect who allegedly confessed, three justices dissented 
in House, rejecting the notion that “no reasonable juror 
would vote to convict” the petitioner, even in light of the 
new scientifi c evidence and the new evidence that the 
husband could have committed the crime. 547 U.S. at 
555-56 (Roberts, J., dissenting).

While new scientifi c evidence, such as DNA results 
that were unavailable at the time of trial, exemplify the 
type of “new evidence” envisioned by the Court in opening 
the innocence gateway, a petitioner’s own protestations 
seem inapposite to any defi nition of “new evidence.” As 
the Third Circuit Court of Appeals recognized in Hubbard 
v. Pinchak, 378 F.3d 333, 340 (3d Cir. 2004), cert. denied, 
543 U.S. 1070, 125 S. Ct. 910, 160 L. Ed. 2d 805 (2005), a 
petitioner’s “own sworn testimony” cannot be considered 
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new where the petitioner chose not to testify at trial even 
though he was available to do so. Such a “choice does not 
open the gateway,” the court opined. 378 F.3d at 340. To 
permit such self-serving testimony to suffi ce would set 
the bar “so low that virtually every [actual innocence] 
claimant would pass through it.” 378 F.3d at 340. In short, 
a petitioner’s own insistence on his innocence should not 
sway the habeas court. As the Eighth Circuit Court of 
Appeals has noted: “Were protestation of innocence the 
only prerequisite to application of this exception, we fear 
that actual innocence would become a gateway forever 
open to habeas petitioners’ defaulted claims.” Wyldes v. 
Hundley, 69 F.3d 247, 254 (8th Cir. 1995), cert. denied, 
517 U.S. 1172, 116 S. Ct. 1578, 134 L. Ed. 2d 676 (1996).

The Eleventh Circuit Court of Appeals has found that 
recantations of trial testimony, attacks on the credibility 
of witnesses, or evidence that merely adds support to 
a defense or alibi presented at trial generally do not 
meet the high standard required for a showing of actual 
innocence. The appellate court recently examined the 
requirement of “trustworthy, reliable evidence that Schlup 
envisioned” when evaluating affi davits produced by the 
petitioner in Melson v. Allen, 548 F.3d 993, 1003 (11th Cir. 
2008). Melson offered the court two statements by a co-
defendant who swore that Melson was not his accomplice; 
a recantation from a witness who had testifi ed at trial 
that Melson asked her to provide a false alibi, and other 
affi davits implicating another man as the accomplice. Such 
were deemed insuffi cient to satisfy Schlup. Melson, 548 
F.3d at 1003-04. The court further noted that “because 
Melson failed to make a threshold showing of actual 
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innocence, the district court properly denied his motions 
for discovery and an evidentiary hearing.” 548 F.3d at 
1004.

Similarly, in Ray v. Mitchem, 272 Fed. Appx. 807 
(11th Cir. 2008), the court found that “an affi davit from a 
man claiming responsibility for the [crime], an affi davit 
from a woman claiming the victim told her that she had 
‘made up’ the fact that Ray had beaten her, and a letter 
purportedly from the victim” were insuffi cient to make 
a threshold showing of actual innocence. 272 Fed. Appx. 
at 811. Moreover, where a petitioner fails to make his 
threshold showing of actual innocence, the court need not 
conduct an evidentiary hearing. 272 Fed. Appx. at 811 n. 3.

Other courts have examined evidence that exonerates 
the petitioner and points to other suspects and still have 
found it insuffi cient to meet the strict Schlup threshold. 
The Sixth Circuit Court of Appeals reversed a district 
court’s order that granted an untimely habeas petition, 
fi nding that the applicant had failed to meet the Schlup 
standard. McCray v. Vasbinder, 499 F.3d 568 (6th Cir. 
2007), cert. denied, 552 U.S. 1192, 128 S. Ct. 1236, 170 L. 
Ed. 2d 81 (2008). In McCray, the petitioner came forward 
with fi ve affi davits, including his own, which supported 
his argument that he was not the shooter. The petitioner’s 
own affi davit alleged that he was not at the crime scene 
when the shooting occurred, and was not clean-shaven (as 
witnesses had testifi ed) at that time. Four other affi ants 
offered testimony that indicated that the shooter was 
another man, Anthony Jones. The court discounted this 
evidence:
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While McCray presents the testimony of many 
individuals to support his claim of innocence, he 
has not presented suffi cient evidence to satisfy 
the Schlup standard. The sheer quantity of this 
evidence, in short, is not matched by its quality.

Oyd McCray’s affidavit and testimony that 
he was not on Bessemore Street at the time 
of the murder adds little in the way of quality 
to his actual-innocence claim. A reasonable 
juror surely could discount his own testimony 
in support of his own cause. See Riggins v. 
Norris, 238 F.3d 954, 955 (8th Cir. 2001) (noting 
that court is “certainly entitled to disbelieve 
[defendant’s] self-serving testimony”); Cuppett 
v. Duckworth, 8 F.3d 1132, 1139 (7th Cir. 1993) 
(“[W]e have repeatedly held that self-serving 
statements by a defendant that his conviction 
was constitutionally infirm are insufficient 
to overcome the presumption of regularity 
accorded state convictions.”).

A reasonable juror also could conclude that the 
testimony of three of the other witnesses — 
Stacy (his brother), Bacon (his sister), Rice (his 
aunt) — would not alter the verdict. Not only did 
they, as family members, have a personal stake 
in exonerating McCray, see Bosley v. Cain, 409 
F.3d 657, 665 (5th Cir. 2005), but they did not 
see the murder and have not provided a good 
explanation for why they took so long to come 
forward with evidence that their relation stands 
wrongly accused of murder.
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499 F.3d at 573. In McCray, the petitioner provided “no 
scientifi c evidence linking anyone else to the crime, no 
confession by [the alleged shooter], and no evidence 
casting suffi cient doubt on [the eyewitness’s] testimony so 
as to ensure that no reasonable juror would have convicted 
McCray of the crime. 499 F.3d at 576. The court in McCray 
ultimately found that:

All of the new evidence in this case, moreover, 
does nothing to contradict the testimony of 
an eyewitness, Perrin, who had no reason for 
lying about the murder and who had a bird’s-
eye view of the shooting. While we do not 
doubt the unfortunate possibility lurking in 
many criminal cases of mistaken identifi cation, 
that ever-present risk must be handled by the 
beyond-a-reasonable-doubt standard and the 
other procedural protections afforded criminal 
defendants, not by watering down the stringent 
Schlup standard.

499 F.3d at 575-76.

The “new evidence” standard was met, and the 
time-bar lifted, by the Sixth Circuit Court of Appeals in 
Souter v. Jones, 395 F.3d 577, 600 (6th Cir. 2005). There, a 
petitioner brought forward new evidence that included the 
recantation from an expert witness about his testimony 
that the defendant’s whiskey bottle had been the murder 
weapon and other forensic evidence that the bottle did 
not contain sharp edges, as the prosecution’s witnesses 
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had contended at trial. 395 F.3d at 583-84.17 The court in 
Souter fi rst examined the evidence and found that it met 
the gateway innocence standard in that it proved that it 
was “more likely than not that no reasonable juror would 
have found the defendant guilty.” 395 F.3d at 597 n. 11. 
That court declined to impose any requirement of “due 
diligence” in obtaining the new evidence, instead fi nding 
that the “inherent injustice” of convicting an innocent 
person overrides any interests in a time limitation. 
395 F.3d at 601. A year later, however, the same court 
rejected a claim based on actual innocence, fi nding that 
the petitioner had “failed to argue or establish” that the 
new expert testimony was unavailable to him at the time 
of trial, which suggests that any evidence that could have 
been presented at trial cannot be considered “new” for 
purposes of Schlup. Howard v. Wolfe, 199 Fed. Appx. 
529, 534 (6th Cir. 2006). In contrast, the Seventh Circuit 
Court of Appeals has stated that evidence used to establish 
an actual innocence gateway claim need not be newly-
discovered, so long as it was “reliable and ... not presented 
at trial.” Gomez v. Jaimet, 350 F.3d 673, 679 (7th Cir. 
2003). In Gomez, even the defendant’s own testimony was 
considered “new evidence,” at least where the defendant 
also argued that the reason it was not presented at trial 
was because of the ineffective assistance of trial counsel. 
350 F.3d at 680.

17. The Sixth Circuit Court of Appeals has found, however, 
that “new” evidence in the form of a polygraph test is not 
considered the type of new, reliable evidence required for a Schlup 
showing, because such evidence is not admissible in the state trial 
court and generally not deemed reliable. Bolton v. Berghuis, 164 
Fed. Appx. 543, 549-50 (6th Cir. 2006), cert. denied, 549 U.S. 1053, 
127 S. Ct. 668, 166 L. Ed. 2d 515 (2006).
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Findings of actual innocence — regardless of how 
leniently the courts defi ne the requirement that evidence 
be “new” — remain extremely rare. The Fifth Circuit 
Court of Appeals examined the weight to be given “new 
evidence” that another man had committed the crime in 
Dowthitt v. Johnson, 230 F.3d 733, 742 (2000), cert. denied, 
532 U.S. 915, 121 S. Ct. 1250, 149 L. Ed. 2d 156 (2001). The 
petitioner came forward with a “signed declaration” from 
his nephew, who said that another man, Delton, admitted 
that he killed the victim; an unsigned affi davit from an 
inmate imprisoned with Delton who said Delton admitted 
guilt; a signed affi davit from the petitioner’s brother who 
said his son had told him that Delton had admitted guilt; 
and the petitioner’s own affi davit asserting his innocence. 
The court held an evidentiary hearing, at which Delton 
testifi ed that he had not confessed to the crime. The district 
court concluded that Dowthitt failed to raise substantial 
doubt as to his guilt, and noted that his evidence “consists 
solely of affi davits, and these affi davits are ‘particularly 
suspect ... because they consist of hearsay.’” 230 F.3d at 
742, quoting Herrera, 506 U.S. at 417.18 The court further 
discounted Dowthitt’s evidence as not “newly discovered” 
based on a fi nding that he “presented the substance of the 
affi davits at his trial.” 230 F.3d at 742.

Even a victim’s statement that the defendant did not 
commit the crime will not necessarily constitute “new 

18. Although the court may consider inadmissible evidence, 
evidence that cannot be admitted still must be evaluated as to 
reliability. Statements that are undated, unsworn, or contain 
hearsay are particularly unreliable. See Scott v. Lavan, 190 Fed. 
Appx. 196, 198 (3d Cir. 2006).
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reliable” evidence suffi cient to meet the Schlup standard. 
In Doe v. Menefee, 391 F.3d 147 (2d Cir. 2004), the Second 
Circuit Court of Appeals found that the district court 
had committed clear error in crediting the testimony of 
the victim and the defendant, who both came forward in 
a belated habeas petition and stated that the offense had 
not occurred. Likewise, new scientifi c evidence that may 
raise questions about expert testimony used at trial will 
not be suffi cient where “the substantial remainder of the 
[state’s] case has not been discredited and provides ample 
evidence of guilt.” Albrecht v. Horn, 485 F.3d 103, 125 (3d 
Cir. 2007), cert. denied, 552 U.S. 1108, 128 S. Ct. 890, 169 
L. Ed. 2d 744 (2008). The Third Circuit Court of Appeals 
has made it clear that the evidence must be more than 
simply evidence that may have swayed jurors: “Applying 
what Chief Justice Roberts said in his dissent in House, 
“[t]he question is not whether [Goldblum] was prejudiced 
at his trial because the jurors were not aware of the 
new evidence, but whether all the evidence, considered 
together, proves that [Goldblum] was actually innocent, 
so that no reasonable juror would vote to convict him.” 
Goldblum v. Klem, 510 F.3d 204, 231 (3d Cir. 2007), cert. 
denied, 555 U.S. 850, 129 S. Ct. 106, 172 L. Ed. 2d 85 
(2008). In Goldblum, the court noted that evidence is not 
“‘new’ if it was available at trial, but a petitioner ‘merely 
chose not to present it to the jury.’” 510 F.3d at 226 n. 14, 
quoting Hubbard v. Pinchak, 378 F.3d at 340.

Affi davits that support a defendant’s alibi have been 
deemed insuffi cient to raise “suffi cient doubt” about guilt 
to meet the Schlup standard. In Washington v. Delo, 51 
F.3d 756 (8th Cir. 1995), cert. denied, 516 U.S. 876, 116 



Appendix D

118a

S. Ct. 205, 133 L. Ed. 2d 138 (1995), a defendant brought 
forth two affi davits of witnesses who established that the 
defendant was with them, and not at the crime scene, 
when the murder occurred. Without holding a hearing, 
the court deemed the affi davits unreliable and stated: 
“At best, these affi davits serve only to narrow the time 
frame in which Washington could have committed the 
crime. At worst, they can be considered potentially biased 
statements made by a friend and a relative about events 
that are now over twelve years old.” Washington, 51 F.3d 
at 761.

While the district court may hold an evidentiary 
hearing to examine the new evidence presented by a 
habeas petitioner asserting an actual innocence claim, 
such hearings are not necessary where the affi davits come 
long after the trial and are of “questionable credibility.” 
See, e.g., Adams v. Harrison, 266 Fed. Appx. 560, 562 
(9th Cir. 2008); c.f. Wilkerson v. Cain, 233 F.3d 886, 893 
(5th Cir. 2000)(Garza, J., concurring)(After assuming 
that the affi davits made a showing of actual innocence, 
the court addressed petitioner’s constitutional claims; 
however, a concurring opinion noted that such examination 
was premature and that the “district court must hold 
an evidentiary hearing to assess the newly introduced 
affidavits because there are reasons to doubt their 
reliability.”). To warrant an evidentiary hearing, the 
petitioner fi rst must demonstrate that an evidentiary 
hearing would “produce evidence more reliable or more 
probative than the [affidavits] that were before the 
district court.” Adams, 266 Fed. Appx. at 562, quoting 
Griffi n v. Johnson, 350 F.3d 956, 966 (9th Cir. 2003). 
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Speculation as to what evidence might arise is insuffi cient 
to warrant holding a hearing or granting a request for 
discovery. O’Boyle v. Ortiz, 242 Fed Appx. 529, 531 (10th 
Cir. 2007). In O’Boyle, the appellate court affi rmed the 
district court’s determination, reached without a hearing 
and after denying a motion for discovery, that a death 
penalty petitioner had failed to present the requisite 
“new, reliable evidence.” The petitioner had asserted 
that his fi ngerprints were not found on the weapon, and 
that ballistic tests, gunshot residue tests, and trace metal 
tests were not performed on his hands or the hands of the 
prosecution’s witness. The court stated:

O’Boyle confuses theoretical innocence with 
actual innocence. Most of his “new” evidence is 
really speculation about what might be shown 
if certain tests were performed on physical 
evidence in the case. Such speculation is 
insuffi cient to meet the heavy burden to produce 
“new evidence” from which we could conclude 
it is “more likely than not that no reasonable 
juror would have convicted him....” See Schlup, 
513 U.S. at 324, 327, 115 S.Ct. 851; cf. Arthur v. 
Allen, 459 F.3d 1310, 1310-11 (11th Cir. 2006) 
(petitioner’s “mere speculation” about what the 
evidence, if tested, might show was insuffi cient 
to support discovery request where petitioner 
had to demonstrate “‘good cause’ to believe 
that the evidence sought would ‘raise suffi cient 
doubt about his guilt to undermine confi dence in 
the result of the trial’” (citations and brackets 
omitted)). In addition, as the magistrate judge 



Appendix D

120a

noted, the remaining “new” evidence offered by 
O’Boyle was known by him at the time he pled 
guilty, and is therefore not new at all.

242 Fed Appx. at 531.

Most of the cases examining whether a habeas 
petitioner has entered the gateway provided by Schlup 
involve questions of whether the defendant committed 
the crime. In the context of the death penalty, however, a 
petitioner also may prove actual innocence of the sentence 
itself. Such an inquiry focuses on whether the defendant is 
eligible, under the applicable state or federal law, for the 
death penalty. Sawyer v. Whitley, 505 U.S. 333, 345-46, 
112 S. Ct. 2514, 2523, 120 L. Ed. 2d 269 (1992). In Sawyer, 
the Supreme Court adopted the reasoning of the Eleventh 
Circuit Court of Appeals in holding that the actual-
innocence inquiry must “focus on those elements that 
render a defendant eligible for the death penalty, and not 
on additional mitigating evidence that was prevented from 
being introduced as a result of a claimed constitutional 
error.” 505 U.S at 347, citing Johnson v. Singletary, 938 
F.2d 1166 (11th Cir. 1991)(en banc), cert. denied, 506 U.S. 
930, 113 S. Ct. 361, 121 L. Ed. 2d 274 (1992). A fi nding 
that a defendant is actually innocent of the death penalty, 
then, requires a fi nding that the defendant was not legally 
eligible to have the death penalty imposed upon him and 
not that he has additional mitigating evidence that might 
have persuaded a jury to reach a different decision. 505 
U.S. at 347. The Eleventh Circuit Court of Appeals has 
stated:
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... a petitioner may attempt to demonstrate 
that, whether or not he is guilty of the capital 
offense, he is “innocent” of the death penalty 
because none of the aggravating factors legally 
necessary for invocation of the death penalty 
applied. The Supreme Court has emphasized 
that, in making this determination, a court may 
not look to new evidence concerning mitigating 
factors; once it has satisfied itself that the 
minimum state law requirements concerning 
the presence of aggravating factors have been 
satisfied, its review is complete. Sawyer v. 
Whitley, 505 U.S. 333, 347, 112 S. Ct. 2514, 
2524, 120 L. Ed. 2d 269 (1992) (“[T]he ‘actual 
innocence’ requirement must focus on those 
elements that render a defendant eligible 
for the death penalty, and not on additional 
mitigating evidence that was prevented from 
being introduced as a result of a claimed 
constitutional error.”). To make this showing, a 
petitioner “must show by clear and convincing 
evidence that, but for a constitutional error, 
no reasonable juror would have found the 
petitioner eligible for the death penalty.” Id., 
505 U.S. at 336, 112 S. Ct. at 2517. Thus, a 
petitioner challenging his underlying conviction 
faces a lower burden of proof than a petitioner 
challenging the existence of aggravating 
circumstances rendering him death-eligible.

Sibley v. Culliver, 377 F.3d 1196, 1205-06 (11th Cir. 2004). 
See also Downs v. McNeil, 520 F.3d 1311, 1325-26 (11th 
Cir. 2008).
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The cases illustrative of the strict Schlup standard 
compel the conclusion in this case that Kuenzel is entitled 
to have his time-barred claims considered only if he has 
come forward with new, reliable evidence that would 
persuade a reasonable juror that he was not guilty of the 
crime beyond a reasonable doubt, or if he has shown by 
clear and convincing evidence that no reasonable juror 
would have found him eligible for the death penalty. The 
evidence Kuenzel presents must be evaluated as to its 
reliability, taking into account such matters as when it 
was uncovered, any motive or bias on the part of any 
affi ant, whether the evidence contains hearsay or other 
indicia of unreliability, and whether the evidence supports 
a fi nding of factual innocence, as opposed to a mere attack 
on the suffi ciency of the evidence offered against him at 
trial. Discovery relating to new evidence is appropriate 
only if the petitioner has met his threshold burden, and 
not merely because he speculates that discovery might 
uncover additional evidence in his favor.19 In light of the 
diffi cult burden, and mindful of the exceptional nature 
of relief provided through the narrow actual innocence 
gateway, the court turns to Kuenzel’s showing of actual 
innocence.

19. The Supreme Court has determined that discovery in 
a habeas action is not granted “as a matter of ordinary course,” 
but only upon leave of court after a showing of “good cause” and 
where diligence has been shown in pursuing the claim about which 
discovery is sought. Bracy v. Gramley, 520 U.S. 899, 904, 117 S. Ct. 
1793, 138 L. Ed. 2d 97 (1997); 28 U.S.C. § 2254(e)(2). Such “good 
cause” required the petitioner to provide the court with “reason to 
believe that the petitioner may, if the facts are fully developed, be 
able to demonstrate” an entitlement to relief. 520 U.S. at 908-09.
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E. Evidence Offered by Petitioner to Prove Actual 
Innocence of the Crime 

The evidence offered by petitioner in support of his 
claim of actual innocence of the crime consists of the 
following:

1. A memorandum apparently prepared by the 
forensic fi rearms expert who testifi ed at trial, relating 
that evidence from the crime scene was consistent with 
a fi nding that the murder was committed with use of a 
16-gauge shotgun which fi red No. 1 buckshot.

2. The 1999 affi davit of Carolyn Lewis-Gibbons. (Ex. 
2, Doc. #45). Gibbons states that her husband told her that 
Harvey Venn borrowed her husband’s shotgun about two 
weeks before the murder. She did not see Venn borrow the 
gun, and does not know when the gun was returned to her 
husband. She “believes” that the police interviewed her 
husband, and that he showed them the shotgun borrowed 
by Venn. Her husband died in 1991. In 1998, she provided 
the gun that she claims was her husband’s to investigators 
hired by the petitioner’s attorney.

3. The 2002 affi davit of Carl Majesky, a self-described 
fi rearms expert.20 (Ex. 3, Doc. #45). He states that he 
examined a shotgun provided to him by one of Kuenzel’s 
lawyers — purportedly the gun borrowed by Venn — and 
found that it was a 16-gauge shotgun, not a 12-gauge as 

20. No documentation supporting Majesky’s credentials has 
been supplied to the court.
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Venn testifi ed at trial. He further states that it is “quite 
possible” that the Venn gun was the murder weapon, 
instead of the gun that Kuenzel had borrowed from his 
father.21 He further states that it is “quite possible” that 
the Venn gun could be fi red unintentionally, rather than 
deliberately, because the amount of pressure required to 
pull the trigger was three to fi ve pounds.

4. The 2002 declaration of Luther Brannon, a private 
investigator. (Ex. 4 to Doc. #45). Brannon states that 
he visited the crime scene more than 13 years after the 
crime was committed for the purpose of evaluating the 
credibility of witness April Harris, who testifi ed at trial 
that she saw Kuenzel inside the convenience store the 
night of the murder. He says that the store is twice as far 
from the street as the witness had said it was, and that 
it was “physically impossible” for the witness to have 
identifi ed Kuenzel.

5. The 2002 declaration of Everson Thompson, a 
private investigator. (Ex. 5 to Doc. #45). He states that 
he interviewed Crystal Epperson Ward in 1999, the driver 
of the vehicle in which Harris was riding when she saw 
Kuenzel inside the store. He states that he contacted Ward 

21. Majesky further states that it is “impossible to determine 
with any certainty” whether the Venn gun or the Kuenzel gun was 
the murder weapon without testing the Kuenzel gun and reviewing 
the notes of the fi rearms expert who testifi ed at trial. Kuenzel’s 
attorney has stated that the Kuenzel gun, which was an exhibit 
at trial, is no longer in the possession of the trial court. Counsel 
does not allege that any bad faith or ill motive was involved in the 
gun’s disappearance.
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12 years after the murder and asked her to drive by the 
crime scene in a manner similar to the way she had driven 
past on the night of the crime. He states that she told him 
that “there is no way in hell that April could have seen 
Harvey and Billy inside the store that night,” and that 
she believes Harris was lying. Attached to his declaration 
is a document he identifi es as a transcript of the taped 
interview he conducted with Ward in 1999, although the 
tape has been lost and investigators have been unable to 
locate Ward since 1999.

6. The 1997 declaration of Crystal Anne Floyd, the 
then-13-year-old girlfriend of Venn at the time of the 
murders. (Ex. 6 to Doc. #45). She states that she told 
police shortly after the murder that Venn visited her at 
her parents’ home for about 10 minutes at about 10:00 p.m. 
on the night of the murder, that he was alone, was “high 
on drugs and/or alcohol,” and was “acting nervous and 
paranoid.” She further confi rms that Venn had visited her 
earlier in the day, and that Kuenzel had been with Venn on 
that occasion, when both had been high on drugs or alcohol.

7. The unsigned declaration of petitioner, who did 
not testify at the guilt phase of his trial on “advice” of 
counsel. (Ex. 8 to Doc. #45). He further asserts that 
he had returned the shotgun identifi ed as the murder 
weapon to his stepfather22 before the murder occurred. 
He states that Venn drove him home before 8:00 p.m. on 
the night of the murder, and that he watched football on 

22. Glenn Kuenzel is identifi ed by petitioner as his “dad” and 
as his “stepfather,” although petitioner clearly indicates that Glenn 
Kuenzel was not his biological father.
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TV, and had a visitor around 9:00 p.m.,23 then fell asleep 
on the sofa. He further states that Venn came to his house 
around midnight the night of the murder and told him 
to tell anyone who asked that Venn had arrived there at 
10:00 or 10:30. He also states that he would have disputed 
some of Venn’s testimony. Finally, he asserts that he was 
manacled at the ankles during trial, and the jurors “must 
have seen and heard the manacles.”

8. The declaration of Glenda Kuenzel, petitioner’s 
half-sister. (Ex. 11 to Doc. #45). She states that Kuenzel 
borrowed her father’s shotgun, but that he returned it the 
day before the murder.

9. The declaration of Kenneth Kuenzel, petitioner’s 
half-brother. (Ex. 12 to Doc. #45). He states that, 
sometime over the weekend before the murder, he saw 
his father’s shotgun in the kitchen of the father’s home. 
He further disputes trial evidence that demonstrated 
that he and his father left the hospital around 1 p.m. on 
the afternoon of the murder, asserting that it was later in 
the day, and that he heard his father’s truck start around 
10:00 p.m. the night of the murder.

10. The declaration of William Willingham, Kuenzel’s 
trial counsel. (Ex. 14 to Doc. #45). He states that he was 
not experienced in capital cases, did not “adequately” 
prepare for the guilt phase of trial, and prepared “hardly 

23. Kuenzel would testify that he had met an attractive 
woman at a bar a couple of nights before the murder, and that she 
came to his house that night at 9:00 p.m. to have sex with him, then 
left about 10:00 p.m. He identifi es her simply as “Lisa.”
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at all” for the sentencing phase. He further states that he 
did not believe the evidence against his client was strong 
and was “lulled into complacency.”

Before addressing whether the evidence presented 
is new and reliable, the court makes a preliminary 
assessment that some of the evidence must simply be 
disregarded as irrelevant because, even if new and 
reliable, it does not address the core issue of actual 
innocence. Certainly, the affi davit of trial counsel that 
he did not prepare adequately and did not believe the 
evidence against his client was strong has no bearing on 
whether the petitioner committed the crime. Accordingly, 
the Willingham declaration merits no consideration in 
determining the petitioner’s showing of factual innocence 
of the murder of Linda Offord.

Considering in turn the other evidence presented 
in relation to guilt, the court finds that the Gibbons 
declaration is little more than a hearsay account of what 
Gibbons was told by her husband. Mindful, however, 
that inadmissible evidence may be considered, the court 
looks to the substance of her testimony. Assuming, 
without deciding, that the substance of what Gibbons 
testifi ed her husband told her more than 20 years ago 
is true, it provides nothing more than that Venn had a 
shotgun in his possession around the time of the murder. 
Venn admitted at trial that the night of the murder, he 
had a shotgun with him in the car when he and Kuenzel 
were riding. Assuming, again without deciding, that the 
gun Gibbons showed petitioner’s counsel some 12 years 
after the murder was the same gun lent to Venn in 1987, 
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petitioner has shown only that Venn lied or was mistaken 
about the gauge of the shotgun he testifi ed about at trial. 
While this might impeach some of Venn’s credibility, it 
does not refute his basic story. The new evidence does not 
refute Venn’s testimony, which the jury clearly believed, 
that Kuenzel took one of the two shotguns out of the car, 
went into the convenience store to rob it, then shot and 
killed Linda Offord.

Petitioner argues that this evidence, when combined 
with the declaration of Majesky, demonstrates that the 
Venn gun was probably the murder weapon. Assuming 
without deciding that the fi rearms “expert” proffered 
by the petitioner is qualifi ed to testify as an expert, the 
new evidence by Majesky does no more than make it 
possible that the Venn shotgun was the murder weapon, 
and that the trajectory of the pellets and the amount of 
pressure required to pull the trigger of the Venn gun 
make it possible that the shooting was unintentional. Even 
if this court were to fi nd that such evidence is both new 
and reliable, it cannot fi nd that it is of suffi cient weight to 
meet the Schlup standard. Venn testifi ed that there were 
three weapons in the car the night of the murder: two 
shotguns and a pistol. He testifi ed that one shotgun was a 
12-gauge he had borrowed from Gibbons, one shotgun was 
a 16-gauge that Kuenzel had borrowed from his stepfather, 
and the other gun was a pistol. Whether one or both of 
the shotguns were 16-gauge, and whether the victim was 
shot with pellets from the shotgun Venn borrowed or the 
shotgun Kuenzel borrowed does not exonerate Kuenzel 
and does not show that he is factually innocent of the 
crime. At most, this evidence calls into question Venn’s 
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veracity and/or memory. Even if both shotguns were 
16-gauge, that fact does not make it more likely than not 
that no juror could have found that Kuenzel picked up the 
Venn shotgun and used it to shoot the victim. It is clear 
from a reading of the transcript that the jury believed 
Venn’s testimony, even though parts were disjointed and 
muddled. Venn testifi ed that he had been drinking heavily. 
The jury apparently found his testimony credible in spite 
of inconsistencies with previous statements and his vague 
memory of several details. While the prosecutor clearly 
argued that the Kuenzel shotgun was the murder weapon, 
this was not a case that hinged on ballistic evidence linking 
a single bullet to a single gun. Rather, the evidence proved 
only that the victim was killed by No. 1 buckshot, most 
likely fi red from a 16-gauge shotgun.

The subtle implication in much of this evidence is that 
Venn was the shooter, not Kuenzel. The possibility that 
Venn also borrowed a 16-gauge shotgun falls far short 
of proving that he and not Kuenzel was the shooter. The 
forensic evidence at the crime scene pointed to the use of a 
16-gauge shotgun, not any particular 16-gauge shotgun.24 
Thus, even assuming that Venn’s gun also was a 16-gauge, 
this does not prove that he was the shooter or that Kuenzel 
was not, nor does it prove that Kuenzel was not involved 
in the robbery-murder of Linda Offord.

24. Lawdon Yates, a f irearms expert offered by the 
prosecution at trial, testifi ed that the spent shell found in the 
rubbish can at Kuenzel’s house was fi red from the gun identifi ed 
as that borrowed from Glenn Kuenzel.
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There is no reason to believe that, if faced with 
testimony that the shotgun Venn borrowed had been a 
16-gauge instead of a 12-gauge, the jury would have found 
the substance of his testimony to be incredible. Finally, any 
expert testimony as to whether the gun could have been 
fi red unintentionally would not likely have changed the 
outcome of the trial.25 Venn himself testifi ed that Kuenzel 
told him at the time that the shooting was an accident. The 
jury did not believe that, given all of the circumstances, 
the shooting was unintentional. Evidence that the trigger 
was more easily pulled would not likely have changed a 
reasonable juror’s determination of intent.26

The testimony of Luther Brannon and Crystal Ward, 
who testified about the visibility of the inside of the 
convenience store, even if admissible, does nothing more 
than impeach the credibility of April Harris. Brannon 
testifi es about the conditions of visibility on a night 14 
years after the murder, with no predicate as to whether 
the location of the lanes of traffic, the lighting, the 
windows, or the store itself (which is no longer the same 
business) have remained the same for 14 years. Ward’s 

25. Majesky’s testimony also does not show that, even if the 
trigger pull was “easy” at the time he tested the gun a decade 
after the shooting, that he could testify that the trigger pull was 
the same at the time of the murder.

26. Respondents further argue that lack of intent, while 
relevant to legal innocence, is not relevant to factual innocence 
since it fails to demonstrate that someone else, not petitioner, 
committed the crime.
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testimony27 is simply that she now thinks Harris was lying, 
and that she drove by the store 14 years after the event and 
was unable to identify people inside the store. Similarly, 
Brannon’s testimony is nothing more than a statement 
that he is unable to identify people at that distance. None 
of the facts relating to the visibility of the store was 
unavailable to the defendant at trial. There is no showing 
that Crystal Ward could not have been called to testify at 
trial. Certainly, the distance between the street and the 
store entrance could have been determined at the time of 
trial. None of the evidence offered by Kuenzel in relation 
to Harris’s testimony is “new” evidence. Indeed, this was 
one of the issues argued at the hearing on petitioner’s 
motion for new trial. See Tab 29, p. 8.

There is at least some question as to how reliable 
Ward’s testimony could be, coming about 14 years after 
the fact. The jury had Venn’s unequivocal testimony that 
it was Kuenzel who went into the store shortly after 11:00 
p.m. with a shotgun and murdered the victim. Even though 
petitioner argues that Ward’s testimony would have made 

27. Even crediting Ward with “testimony” is generous. What 
the court has been provided is simply Brannon’s hearsay account of 
what Ward told him during an interview. This is only one example 
of why no evidentiary hearing would be helpful in this case. There 
is no indication that, were a hearing held, Ward could be located to 
testify. Even if the court assumed that Ward could be located, that 
she would testify in the way petitioner claims she would, and that 
she would be credible, her testimony would not prove that Kuenzel 
is actually innocent of the crime. Her testimony could do nothing 
more than erode the credibility of April Harris, and such attacks 
on credibility are not suffi cient to meet the Schlup standard.
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Harris’s testimony impossible to believe, and would have 
left Venn’s testimony uncorroborated, this argument 
ignores the other evidence of Kuenzel’s involvement: the 
shotgun shell found in his rubbish, undisputed testimony 
that he and Venn were together that afternoon and earlier 
in the evening, and evidence that Venn was with another 
man at the convenience store shortly before the murder.28

The petitioner next offers the testimony of Crystal 
Floyd. Her sworn affidavit purports to demonstrate 
that Kuenzel was not with Venn at 10:00 p.m. on the 
night of the murder. While this testimony could support 
petitioner’s alibi that he was at home after 8:00 p.m. that 
night, and that the police knew of Floyd’s testimony and 
did not disclose it to petitioner in violation of Brady, it 
falls far short of demonstrating factual innocence. Floyd’s 
testimony is contradicted by Venn, who testifi ed that he 
visited Floyd early in the evening, but was riding around 
in the car with Kuenzel at about 10:00 p.m., and was at the 
convenience store near that time. Floyd’s affi davit also is 
directly contradicted by the testimony of James Clement, 
who testifi ed that he saw Venn at the convenience store in 

28. Petitioner’s argument that he is “actually innocent” of 
the murder if his conviction was based upon the uncorroborated 
testimony of an accomplice, in violation of Alabama Code § 12-21-
222, is untenable. While such a conviction might contravene state 
law, it is not evidence of factual innocence, and has no bearing 
on the question of whether the defendant committed the crime. 
The mere legal insuffi ciency of the evidence against him does not 
prove actual innocence suffi cient to overcome the § 2244(d) time 
bar. Bousley v. United States, 523 U.S. 614, 623, 118 S. Ct. 1604, 
140 L. Ed. 2d 828 (1998).
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Venn’s car with another man he could not identify at about 
10:00. Clement had no connection to Venn or Kuenzel, 
and the time at which he saw them is corroborated by 
the fact that he was offi ciating at a basketball game that 
did not end until 9:45 or 9:50 p.m. and he went to the 
convenience store after the game. Furthermore, Clement 
testifi ed that Venn remained at the store until after 10:00, 
and that fact is corroborated by the testimony of Dale 
Templin, who arrived at the store around 10:00 or a few 
minutes thereafter, and stayed for fi ve to ten minutes. 
Templin’s testimony is corroborated by Wayne Culligan. 
Furthermore, witness Keith Phillips testifi ed that he 
talked to Venn at the convenience store after 10:30 p.m. 
that night. All of these witnesses testifi ed that Venn was 
with another man, whom they could not identify.

Given all of the evidence that Venn was at the 
convenience store from around 10:00 p.m. until after 
10:30 p.m., with another male, the court cannot fi nd that 
Crystal Floyd’s testimony that Venn was alone at her 
house for about 10 minutes at around 10:00 p.m. would have 
been credible to a reasonable juror. Assuming, without 
deciding, that Floyd’s testimony could be deemed “new” 
evidence, it cannot be considered reliable for purposes 
of an actual innocence claim.29 Floyd, because she was 

29. It is not likely that the testimony is even “new.” Petitioner 
knew at the time of the crime that Floyd was Venn’s girlfriend. 
Petitioner was with Venn at Floyd’s house earlier on the day of 
the murder. Floyd signed her declaration on November 26, 1997. 
Accordingly, this court would not fi nd the evidence to be “new” 
under the standard of diligence required by Lucas v. Johnson, 
132 F.3d 1069, 1074 (5th Cir. 1998).
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Venn’s girlfriend, also had a reason to lie when she talked 
to police shortly after the crime: to provide an alibi for 
her boyfriend. Floyd’s statement does nothing more than 
call into question Venn’s credibility, and possibly provide 
support for a Brady claim.30 It does not provide evidence 
that Kuenzel is factually innocent.

Petitioner next submits, as evidence that he is actually 
innocent of the crime, his own declaration. This testimony 
simply provides his account of his whereabouts on the 
night of the murder. Petitioner concedes that he could 
have testifi ed at the guilt phase of his trial, but took the 
advice of counsel and declined to do so. Clearly, petitioner’s 
own account of what happened the night of the crime, 
or during the trial, cannot be deemed “new evidence” 
because petitioner knew at trial where he was the night 
of the crime and chose not to take the stand and offer that 
evidence. Any evidence that he was manacled during the 
trial has no bearing whatsoever on the fact of his guilt or 
innocence. More importantly, the evidence of petitioner’s 
alibi — that he was alone at home asleep on the sofa — 
was put before the jury through the testimony of Glenn 
Kuenzel,31 which was not believed by them.

30. Not all evidence that may be deemed exculpatory for 
purposes of a Brady claim is suffi cient to support a claim of factual 
innocence. Proof of factual innocence is a necessary precondition 
to examination of the constitutional claim. To pass through 
the Schlup gateway to gain consideration of the Brady claim, 
petitioner must fi rst prove his actual innocence.

31. As additional support for his alibi, Kuenzel states that a 
married woman named Lisa that he had met in a bar a few nights 
before came to his house about 9:00 p.m. to have sex with him, 
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Glenn Kuenzel testified that he went to his son’s 
house about 10:00 p.m. on the night of the murder for the 
purpose of repairing a broken toilet. He testifi ed that he 
looked through a window and saw petitioner asleep on the 
sofa, and that he then left. Apparently, the jury found this 
testimony unreliable. Glenn Kuenzel had testifi ed that he 
took his other son, Kenneth, to the emergency room earlier 
in the evening, and that the emergency was the reason 
that he made such a late visit to the defendant’s house. 
That testimony was impeached by hospital records which 
showed that the emergency room visit occurred about 
1:00 p.m., and that the son was discharged before 2:00 
p.m., not late in the evening as Glenn Kuenzel testifi ed. 
Furthermore, Glenn Kuenzel testifi ed that he had worked 
an early shift that began at 6:00 a.m. both the day of 
the murder and the day following the murder. In spite 
of the fact that he had to leave for work about 5:20 a.m., 
and in spite of the fact that he had been home from the 
emergency room for hours, Glenn Kuenzel testifi ed that 
he waited until 10:15 p.m. to set out to fi x a toilet that 
had been broken for at least a couple of days. In addition, 
he apparently abandoned the plan to fi x the toilet simply 
because he didn’t want to wake Kuenzel. The jury found 
Glenn Kuenzel’s testimony incredible. There certainly is 
no reason to think the jury would fi nd the testimony of 
the defendant on this point more credible.

and left before 10:00. He claims not to know her last name, and 
apparently never located this woman again. Interestingly, in his 
motion for new trial, Kuenzel claimed the woman was Lisa Sims; 
however, she testifi ed at the new trial hearing and denied knowing 
him. See Tab 28, pp. 29-32. It is simply not credible that Kuenzel 
had sex with a mystery woman who has never again been seen.
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Kuenzel also relies upon the declarations of his half-
sister and half-brother to support his claim that, before 
the crime, he returned the 16-gauge shotgun that was 
entered into evidence at trial as the murder weapon. 
They also state that they could have testifi ed that Glenn 
Kuenzel left the house sometime on the evening of the 
crime, bolstering his claim that he went to Kuenzel’s house 
at 10:15.32 Certainly Kuenzel should have known before 
trial that his half-sister was at the house when he returned 
the gun. He also knew before trial that his half-brother 
was living there and could have seen the shotgun in the 
house. These witnesses are not offering “new evidence;” 
they simply were never called to the stand. Their absence 
at trial was not damaging to the petitioner, however, 
because another witness, Hope Chamberlain, testifi ed 
that she was at the house the weekend before the murder 
when Kuenzel and Venn returned the shotgun. Unlike the 
siblings, Chamberlain was not related to Kuenzel, and 
had no motive to lie. Glenn Kuenzel also testifi ed that the 
shotgun was in his kitchen the day before the murder. The 
testimony of the half-siblings relating to the return of the 
shotgun was merely cumulative of the testimony of Glenn 
Kuenzel and Hope Chamberlain, and less persuasive, 
given their relation to Kuenzel. The testimony of the half-
sister is even less reliable, given that Kuenzel’s declaration 
names the people at the house when he returned the gun, 
and fails to include Glenda Kuenzel. Furthermore, even if 
the jury had more evidence that Kuenzel had returned the 
gun before the murder, the jury still could have concluded 
that Kuenzel committed the murder by using the shotgun 

32. Certainly, if evidence that attacks the credibility of a 
witness cannot be deemed evidence that establishes innocence, 
evidence that bolsters testimony cannot serve that purpose.



Appendix D

137a

Venn had borrowed. The fact that two additional witnesses 
could have testifi ed that the gun was returned before the 
murder — a circumstance that was placed before the jury, 
and rejected by them — does not prove that Kuenzel is 
actually innocent of the crime.33

In sum, all of the evidence Kuenzel offers now to 
support his allegation of actual innocence of the shooting 
is nothing more than an attack on the credibility of Venn, 
who testified that Kuenzel was with him and pulled 
the trigger; an attack on the credibility of Harris, who 
testifi ed that Kuenzel was inside the convenience store 
about the time of the shooting; and evidence that Venn 
also had access to a 16-gauge shotgun that could have been 
the murder weapon.34 While such evidence, if presented at 

33. At the most, the declarations of Kuenzel’s half-siblings 
support a fi nding that petitioner received ineffective assistance of 
trial counsel, a claim not wholly disputed by Willingham. Even so, 
the attorney’s declaration indicates that he did interview several 
family members about Kuenzel’s alibi. It appears, therefore, that 
Glenda Kuenzel and Kenneth Kuenzel did not share with counsel 
then that Kuenzel had returned the gun before the murder, or, if 
they did, that counsel made some tactical decision not to call them 
to the stand. Similarly, Willingham clearly knew at the time of 
trial who was driving the car in which April Harris was riding. He 
failed to pursue her testimony at that time. Evidence of ineffective 
assistance, however, is not evidence of actual innocence.

34. Again, it must be noted that proof of which gun was fi red 
in connection with the murder does not prove whether it was 
Kuenzel who pulled the trigger. Even assuming the gun that Venn 
had borrowed was the murder weapon, Kuenzel does not dispute 
that he was in the car with Venn and the gun on the night of the 
murder. Accordingly, evidence as to which gun was the murder 
weapon does not support a claim of actual innocence.
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trial, might have strengthened Kuenzel’s defense, none of 
the evidence is “new” evidence, and it does not constitute 
“credible” or “reliable” evidence that would result in no 
reasonable juror fi nding that Kuenzel was guilty of the 
capital crime for which he was convicted.

Petitioner has failed to demonstrate diligence in 
bringing forward his evidence, as required by Lucas, 
132 F.3d at 1075 n.3. He has failed to show that most of 
the evidence is anything more than hearsay or attacks on 
credibility of witnesses, which is insuffi cient to support 
a showing of actual innocence. See Dowthitt, 230 F.3d at 
742. Finally, petitioner’s evidence, even assuming that 
it can been considered both new and reliable, is nothing 
more than testimony that may have swayed jurors in his 
favor or may have provided some doubt. The question is not 
whether petitioner was prejudiced at his trial because the 
jurors were unaware of the new evidence, but whether all 
the evidence, considered together, proves that Kuenzel is 
actually innocent of the murder of Linda Offord, so that no 
reasonable juror would vote to convict him. See Goldblum 
v. Klem, 510 F.3d 204, 231 (3d Cir. 2007). This court’s own 
trepidation regarding a jury’s fi nding does not mean the 
petitioner has made a showing of actual innocence. In this 
case, Kuenzel’s evidence does not persuade the court that 
no reasonable juror could have found the petitioner guilty 
beyond a reasonable doubt.

F. Evidence of Actual Innocence of the Death 
Penalty 

As to actual innocence of the death penalty, Kuenzel 
offers mitigation evidence that was not presented at his 
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trial. Evidence offered in the instant habeas proceeding 
includes:

1. The affidavit of Barbara Kuenzel, petitioner’s 
mother (Ex. 10 to Doc. #45), who testifi ed about her 
own upbringing in a poor family, and her diffi culty in 
relationships that include violence. She states that she 
does not know which of many men she was with was 
Kuenzel’s biological father. She also states that Kuenzel 
witnessed domestic abuse she suffered at the hands of 
Glenn Kuenzel, and episodes when she and Glenn drank 
heavily. She further states that her son moved around a 
lot as a child, was beaten regularly by a school teacher at 
one of the many schools he attended, and witnessed Glenn 
bringing home a succession of women as sex partners. 
She further described Kuenzel as a good brother to his 
half-siblings, and a young man who developed a problem 
with drugs and alcohol.

2. The sworn affidavit of Glenda Kuenzel Bean, 
Kuenzel’s half-sister. (Ex. 11 to Doc. #45). She states 
that Kuenzel was a caring and attentive brother and son, 
and that he was beaten by his stepfather, Glenn Kuenzel.

3. The declaration of Kenneth Kuenzel, petitioner’s 
step-brother (Ex. 12 to Doc. #45), who states that Kuenzel 
“really raised” him and his sister, Glenda, and that he was 
protective of his mother and siblings.

4. The declaration of Mary C. Goody, a self-declared 
“mitigation specialist”35 (Ex. 13 to Doc. #45), who states 

35. No documentation supporting her credentials has been 
supplied to the court.
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that trial counsel failed to present all the available evidence 
that would have supported a fi nding of mitigating factors.

5. Petitioner’s own testimony (Ex. 8 to Doc. #45).

Petitioner first offers the affidavit of his mother, 
Barbara Kuenzel. While the affi davit of Barbara Kuenzel, 
on its face, looks as if it may have been useful as mitigation 
testimony in the penalty phase of the trial, a review of the 
transcript indicates that she testifi ed at the penalty phase 
of the trial. She testifi ed at trial that her son was moved 
around a lot as a child, that he did not have a father around 
for much of his youth, and that he was a nonviolent person. 
She did not testify that they had lived in poverty; rather 
she testifi ed that her son “pretty much” had everything 
he could want. She also did not testify about any abuse. 
Her credibility and veracity were severely impaired on 
cross-examination, however, when the prosecutor brought 
out evidence that she had “guaranteed” payment to a man 
if he would testify that he was the one with Venn at the 
convenience store on the night of the murder. During this 
cross-examination, she became belligerent and defi ant 
when faced with the prosecutor’s tape recording of a phone 
call in which she offered payment to the potential witness, 
even though she never denied making the offer. A review of 
the transcript convinces the court that Barbara Kuenzel’s 
additional testimony could have done little if anything 
to provide mitigating evidence for her son because she 
was wholly incredible and had, in fact, demonstrated a 
willingness to encourage a witness to commit perjury in 
order to help her son.
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The other mitigating evidence submitted by petitioner 
is testimony from petitioner’s two half-siblings, who say 
that he was a loving and caring brother, who practically 
raised them. They did not testify at the penalty phase, but 
the evidence they offer cannot be deemed “new.” There is 
no assertion that they could not or would not have provided 
that testimony if called during the mitigation presentation. 
Moreover, even if such evidence had been before the jury, 
it is not worthy of such weight that it convinces this court 
that the outcome of the trial would have been different.

The only other evidence offered by petitioner as new, 
reliable evidence that he is not guilty of the death penalty 
is the testimony of a “mitigation expert” who states that 
trial counsel failed to fully investigate all of the “relatives, 
friends, fellow workers and supervisors who would have 
testifi ed” on Kuenzel’s behalf. While counsel admits that 
he failed to conduct a thorough preparation for the penalty 
phase of trial, evidence that more mitigating evidence 
could have been presented does not provide a basis for a 
fi nding that the petitioner is actually innocent of the death 
penalty. While Goody points to fl aws in the investigation, 
she provides no real evidence that would have been 
presented. For example, Goody hints that the petitioner 
may have suffered from some medical condition for which 
he required treatment; even so, she does not provide any 
evidence that Kuenzel, in fact, had any medical problems 
that would have served as a mitigating circumstance. 
She further mentions that she would have had Kuenzel 
tested for “organic brain damage, learning disabilities, 
depression, anxiety or other impairments,” but she does 
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not allege, and the facts do not indicate, that any such 
impairment existed at the time. She hints that Kuenzel’s 
mental capabilities may have been below average, but 
never alleges that he is mentally retarded. She lists 
approximately 50 people she claims could have testifi ed 
at the penalty phase, but offers no specifi c mitigating fact 
to which they could have testifi ed. She states that “trial 
counsel could have established that he was a loyal son and 
brother.” In fact, trial counsel did establish that Kuenzel 
had been dedicated to his younger step-brother and 
step-sister, and could be a good father to his son. At the 
same time, Goody alleges that Kuenzel is 25% Cherokee, 
and faults counsel for failing “to establish a relationship 
with the Cherokee Nation” and “to inquire of the tribe 
whether or not they would be willing to testify on behalf 
of a fellow Cherokee native.” She gives no indication as to 
what mitigating evidence such Cherokee witnesses could 
have provided. At best, her statements support claims that 
counsel rendered ineffective assistance at the sentencing 
phase of the trial.

Taking together all of the petitioner’s evidence relating 
to his alleged actual innocence of the death penalty, 
the court fi nds that it amounts to nothing more than 
“additional mitigating evidence that was prevented from 
being introduced as a result of a claimed constitutional 
error.” Sawyer, 505 U.S. at 347. These facts, even if new 
and credible, are completely insuffi cient to demonstrate 
that the petitioner is actually innocent of the death penalty. 
Petitioner does not assert that the aggravating factor 
— that the murder was committed during an attempted 
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robbery — was not proven at trial.36 He has failed to show, 
by clear and convincing evidence, that no reasonable juror 
could have found that petitioner is eligible for the death 
penalty under Alabama law.

CONCLUSION 

Accordingly, for the reasons stated above, the court 
fi nds that the petition for writ of habeas corpus under 28 
U.S.C. § 2254 is due to be dismissed with prejudice as 
time-barred by 28 U.S.C. § 2244(d). Under the Supreme 
Court’s precedent in Pace and Allen v. Siebert, 552 U.S. 
3, 128 S. Ct. 2, 169 L. Ed. 2d 329 (2007), intervening 
controlling authority regarding the very issue presented 
here, the meaning of the term “properly fi led” in § 2244(d)
(2), the untimely state petition fi led by Kuenzel was not a 
“properly fi led application” capable of tolling the limitation 
period. Petitioner, represented by counsel, waited until 
February 2000 to fi le the instant habeas petition, more 
than three years after the limitation period was enacted 
in 1996. The Rule 32 petition pending at the time the 
AEDPA became law did not act to toll the running of the 
limitation period under § 2244(d)(2), because it was found 

36. Petitioner does argue that no money was taken at the 
store and that the gun could have gone off unintentionally, but 
this evidence does not dispute the trial testimony that indicated 
that Kuenzel had a plan to rob the convenience store, went into the 
store to rob it while armed with a shotgun, and fi red the shotgun 
when the robbery went awry. Venn’s testimony was suffi cient to 
support the jury’s fi nding that the aggravating factor existed, 
and that Kuenzel was, therefore, eligible for the death penalty 
under Alabama law.
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to be itself untimely fi led under Alabama state law and 
procedure. Pace compels the conclusion that the Rule 32 
petition, being untimely fi led, was not a “properly fi led 
application” within the meaning of § 2244(d)(2) such that 
it could toll the running of the federal limitation period.

Petitioner has attempted to demonstrate that he 
should be exempted from the time-bar because he is 
actually innocent of the crime, or because he is actually 
innocent of the death penalty. The court must conclude 
that the evidence he has offered in support of his claim 
that he is entitled to the actual innocence exception fails 
to demonstrate either that he is factually innocent of the 
crime or that he was not eligible for the death penalty 
under Alabama law. Accordingly, the time limitation must 
apply to bar any consideration of the petitioner’s claims.

By separate order, the court will GRANT the 
respondents’ motion to dismiss the instant petition with 
prejudice.

DATED this 16th day of December, 2009.

    /s/    
    INGE PRYTZ JOHNSON
    U.S. DISTRICT JUDGE
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APPENDIX E — ORDER FOR BRIEFING OF THE 
UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF ALABAMA, EASTERN 
DIVISION, FILED NOVEMBER 7, 2007

 IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISION

Case No. 1:00-cv-316-IPJ-TMP

WILLIAM ERNEST KUENZEL,

Petitioner,

vs.

RICHARD F. ALLEN, Commissioner of the Alabama 
Department of Corrections, and the ATTORNEY 

GENERAL OF THE STATE OF ALABAMA,

Respondents.

ORDER FOR BRIEFING

Twice this court has held that the petition for writ 
of habeas corpus by petitioner is time barred under 28 
U.S.C. § 2244(d), and twice this court has been reversed 
by the United States Court of Appeals for the Eleventh 
Circuit. See Kuenzel v. Campbell, 85 Fed. Appx. 726 (11th 
Cir., October 15, 2003), and Kuenzel v. Allen, 488 F.3d 1341 
(11th Cir., June 13, 2007). On both occasions, the court of 
appeals based its conclusion that the habeas petition was 
timely fi led on the tolling provision of § 2244(d)(2), fi nding 
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that petitioner’s state Rule 32 petition was “properly fi led” 
even though the state court determined that it too was 
untimely. Citing its own decision in Siebert v. Campbell, 
334 F.3d 1018 (11th Cir. 2003) (“Siebert I”), the court of 
appeals found that, because the time limitation for fi ling 
Rule 32 petitions in Alabama was not jurisdictional, failure 
to fi le a Rule 32 petition within the time limit stated at 
Rule 32.2(c) did not preclude a fi nding that the petition 
was nonetheless “properly fi led” for purposes of tolling 
the federal habeas time limitation under § 2244(d)(2). In 
its most recent opinion in this case, the court of appeals 
rejected this court’s reasoning that the intervening 
Supreme Court decision in Pace v. DiGuglielmo, 544 U.S. 
408, 125 S. Ct. 1807, 161 L. Ed. 2d 669 (2005), effectively 
overruled the decision in Siebert. See Kuenzel v. Allen, 
488 F.3d 1341, 1342 (11th Cir. 2007). Citing yet another 
opinion in the Siebert case, Siebert v. Allen, 480 F.3d 1089, 
1090 (11th Cir. 2007) (“Siebert III”), the court of appeals 
reversed, saying:

In April 2006, in accordance with 28 U.S.C. 
§ 2253(c), the district court issued a Certifi cate 
of Appealability (“COA”) specifying the only 
issue on appeal as whether Pace overruled 
Siebert I. After briefi ng and oral argument in 
this case were concluded, another panel of this 
Court answered this question in the negative. 
See Siebert v. Allen, 480 F.3d 1089, 1090 (11th 
Cir. 2007) (“Siebert III”). The district court 
therefore erred in dismissing Kuenzel’s petition 
as untimely under AEDPA.
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In reversing, the court of appeals remanded the case 
with the directions that this court address the question 
of petitioner’s “actual innocence” as a way around the 
assertion that the untimely fi ling of his state Rule 32 
petition constituted a procedural default, as distinct from 
a § 2244(d) time bar.

On November 5, 2007, the United States Supreme 
Court reversed the Eleventh Circuit’s decision in Siebert 
v. Allen, 480 F.3d 1089 (11th Cir. 2007) (“Siebert III”), the 
very case that is the foundation for the court of appeals 
most recent decision rejecting the § 2244(d) time bar in 
this case. See Allen v Siebert, 552 U.S.         , 2007 WL 
3238767 (2007). In reversing, the Supreme Court rejected 
the court of appeals’ distinction of jurisdictional time 
limitations from time limitations as affi rmative defenses, 
saying, “The Court of Appeals’ carve-out of time limits 
that operate as affi rmative defenses is inconsistent with 
our holding in Pace.” Id. at *1. Referring to Pace, the 
Court wrote:

Although the Pennsylvania statute of limitations 
at issue in Pace happens to have been a 
jurisdictional time bar under state law, see 
Commonwealth v. Banks, 556 Pa. 1, 5-6, 726 
A.2d 374, 376 (1999), the jurisdictional nature of 
the time limit was not the basis for our decision. 
Rather, we built upon a distinction that we had 
earlier articulated in Artuz v. Bennett, 531 
U.S. 4, 121 S. Ct. 361, 148 L. Ed. 2d 213 (2000), 
between postconviction petitions rejected on 
the basis of “‘fi ling’ conditions,” which are not 
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“properly fi led” under § 2244(d)(2), and those 
rejected on the basis of “procedural bars [that] 
go to the ability to obtain relief,” which are. 
Pace, supra, at 417, 125 S. Ct. 1807 (citing Artuz, 
supra, at 10-11, 121 S. Ct. 361). We found that 
statutes of limitations are “fi ling” conditions 
because they “go to the very initiation of a 
petition and a court’s ability to consider that 
petition.” Pace, 544 U.S., at 417, 125 S. Ct. 1807. 
Thus, we held “that time limits, no matter 
their form, are ‘fi ling’ conditions,” and that a 
state postconviction petition is therefore not 
“properly fi led” if it was rejected by the state 
court as untimely. Ibid. (emphasis added).

Allen v. Siebert, 552 U.S.        , 2007 WL 3238767, *1 (2007) 
(italics in original).

The question arises in the instant case whether this 
decision by the United States Supreme Court implicates 
the time bar issue here. The decision in Allen v Siebert 
seems to undermine the foundation of the court of appeals’ 
last opinion rejecting this court’s analysis of Pace, raising 
the possibility that the law-of-the-case doctrine does not 
preclude revisiting the time bar issue yet a third time.

Accordingly, it is hereby ORDERED that the 
Respondents Commissioner and Attorney General may, 
within twenty (20) days after this Order, fi le any brief 
they may wish to offer on the question whether the court 
should, may, or can revisit the time bar defense in light 
of the recent Supreme Court decision. Petitioner may 
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respond to the brief fi led by Respondents by fi ling his 
own brief on this question within twenty (20) days after 
the date of the certifi cate of service of the Respondents’ 
brief. Thereafter, within ten (10) days after Petitioner’s 
brief is served, Respondents may fi le a reply brief.

DONE this 7th day of November, 2007.

   /s/    
   T. MICHAEL PUTNAM
   U.S. MAGISTRATE JUDGE
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APPENDIX F — ORDER DENYING PETITION FOR 
PANEL REHEARING BY THE UNITED STATES 

COURT OF APPEALS  FOR THE ELEVENTH 
CIRCUIT, FILED SEPTEMBER 26, 2012

IN THE UNITED STATES COURT OF APPEALS
 FOR THE ELEVENTH CIRCUIT

No. 10-10283-P

WILLIAM ERNEST KUENZEL,

Petitioner - Appellant,

versus

COMMISSIONER OF ALABAMA DEPARTMENT 
OF CORRECTIONS, ATTORNEY GENERAL OF 

THE STATE OF ALABAMA,

Respondents - Appellees.

Appeal from the United States District Court
for the Northern District of Alabama

BEFORE: DUBINA, Chief Judge, BARKETT and 
EDMONDSON, Circuit Judges

PER CURIAM:

The petition(s) for panel rehearing fi led by Appellant 
William Ernest Kuenzel is DENIED. ENTERED FOR 
THE COURT:

  /s/ J. L. Edmondson    
  UNITED STATES CIRCUIT JUDGE
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APPENDIX G — DECLARATION OF
CRYSTAL ANNE (FLOYD) MOORE,

DATED NOVEMBER 15, 2008

 DECLARATION OF CRYSTAL ANNE
(FLOYD) MOORE

I, Crystal Anne (Floyd) Moore, residing at 720 Lower 
Settlement Road, Sylacauga, Alabama, 35150, formerly 
residing at 7 Lessor Drive, Childersburgh, Alabama, 
voluntarily make following statement.

I hereby re-affi rm each and every statement made in 
my Declaration dated November 26, 1997.

I was born on November 26, 1973. On November 9, 
1987, the date Linda Jean Offord was murdered, I was 
thirteen years old and lived with my parents in Hollins, 
Alabama. At that time, my boyfriend was Harvey Venn 
who I had been dating for approximately one year, since 
I was twelve.

On Monday, November 9, 1987, Harvey Venn visited 
me at my parent’s home in Hollins at least twice.

One visit occurred in the late afternoon, before sunset. 
My best recollection is that, on this occasion, Harvey 
arrived in his car with Billy Kuenzel, with whom he 
shared a house in Goodwater and who I had previously 
me. While I had no reason to dislike Billy, at this time, I 
did not consider Billy to be a friend of mine. I specifi cally 
recall that, during this fi rst visit to my home on November 
9, Billy remained in the car the entire time. I also recall 
that Harvey and I got in an argument. I recall that during 
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our argument, Harvey threw my grandmother’s ring I 
had given to him under the front porch of our house, that 
I tried unsuccessfully to retrieve the ring, and that both 
Harvey and Billy appeared to be high on alcohol and/or 
drugs. This visit lasted approximately ten minutes. 

The second visit occurred late in the evening of 
November 9, 1987. This time, Harvey came alone. I 
specifi cally recall that Harvey clearly was high on drugs 
and/or alcohol and that Harvey was acting nervous and 
paranoid. My best recollection is that this visit occurred 
at about 10:00 p.m., which is about the time that I usually 
went to bed. I recall in particular that my father, Jimmy 
Floyd, who was at home that evening, was “mad as hell” 
because Harvey visited so late. My father had strict rules 
about me having visitors that late in the evening. This visit 
also lasted about ten minutes. 

I am certain that Harvey was alone on this occasion 
because I had an unobstructed view of Harvey from my 
porch where I was standing. I specifi cally recall where 
Harvey parked his car. Also, I specifi cally recall that 
Harvey’s car door was left open and so the light inside 
the car remained on. As it already was dark outside, I 
clearly saw that no one else was with Harvey during this 
second visit. 

Several days later, during the week of November 9, 
1987, I was visited at home by a white male who identifi ed 
himself as a member of the Sylacauga Police Department. 
He asked me a number of questions relating to the murder 
of Linda Jean Offord. Jimmy Floyd was present during 
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the interview. My best recollection is that I told the police 
offi cer that Harvey had visited me alone at about 10 p.m. 
on November 9, 1987, as I was getting ready to go to bed. I 
recall that the police offi ce took notes during the interview. 
Subsequently that week, I recall that I was visited on at 
least one more occasion by another police offi cer who asked 
me questions about Harvey Venn. As before, I recounted 
the facts set forth above. My best recollection is that the 
police offi cers with whom I spoke where Marty Batson 
(a/k/a “Smarty Marty”) and Jimmy Nails.

In or about late-November/early-December 1987, I met 
with the District Attorney, Robert Rumsey. Mr. Rumsey 
requested that I meet with him. My mother and father 
drove me to meet with Mr. Rumsey in Sylacauga, however, 
my mother and father were not allowed into the room with 
Mr. Rumsey and myself while I was being questioned even 
though, at the time, I was either 13 or 14 years old. I told 
Mr. Rumsey the facts set forth above concerning Harvey’s 
visit to my house around 10 p.m. on November 9, 1987. I 
specifi cally recall that Mr. Rumsey took notes in a black 
folder or notebook and that Mr. Rumsey tape recorded 
our conversation. I have a specifi c recollection of where 
Mr. Rumsey placed the tape recorder on the desk. During 
the questioning, Mr. Rumsey repeatedly asked me: “Are 
you sure?” I recall that Mr. Rumsey asked me if Billy 
was violent, does Billy work and does Billy have a home. 
I recall that this fi rst questioning lasted approximately 
twenty (20) minutes.

At some point after this fi rst questioning session 
– my best recollection is that it occurred three to four 
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weeks after this fi rst session – I met again met with Mr. 
Rumsey. My mother, father and paternal grandfather 
drove me to this second meeting with Mr. Rumsey. As 
before, no member of my family was allowed to join me in 
the room with Mr. Rumsey. As before, Mr. Rumsey took 
notes in a black folder or notebook and tape recorded the 
conversation. During this meeting, Mr. Rumsey asked 
me about Billy and Harvey’s drug use. Mr. Rumsey also 
asked me why Harvey and Billy needed money. I recall 
telling Mr. Rumsey that I never gave Billy money, that 
I regularly gave Harvey the little money I had, and that 
Harvey used the money I gave him to buy drugs. 

Until a recent conversation with David Kochman, Mr. 
Kuenzel’s post-conviction attorney, I was unaware both 
that Harvey had been arrested on a drug charge in August 
1987 and that Harvey’s next court date was November 16, 
1987, one week after the murder took place.

Additionally, I recall that Harvey regularly was 
without money. Even though I was only twelve, I shared 
a portion of my allowance with Harvey. Also, although I 
had only minimal contact with Billy Kuenzel, I recall one 
conversation I had with Billy during which Billy stated 
that “Harvey was draining me dry.” In the fall of 1987, 
but prior to November 9, 1987, I specifi cally recall that 
Harvey was having problems and he needed money.

Finally, I have met Billy Kuenzel on only a handful 
of occasions. He is not a relative of mine and I do not, nor 
did I ever, consider him a friend. I make these statements 
only because they are the truth.
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The above statement, consisting of four pages, is true 
and correct to the best of my knowledge. 

    /s/    

    11-25-08   
    Date

Sworn to before me

this 25 day of November 2008

/s/     
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APPENDIX H — DECLARATION OF
CAROLYN LEWIS-GIBBONS,
DATED FEBRUARY 21, 1999

My name is Carolyn Lewis-Gibbons. I am 47 years of 
age. I was married to Milford Gibbons, also known as Sam 
Gibbons, who died in 1991. I have fi ve children ranging in 
age from 16 to 29, two of whom still reside with me. Since 
1983, I have lived with my family at 75 Eldred Street in 
Ashland, Alabama. 

Sometime after we moved to Eldred Street but 
before 1987, my husband acquired a shotgun a photo of 
which is attached to this statement as Exhibit A. It was 
the only weapon he ever had during our marriage other 
than a pistol which he also owned for a period of time. I 
do not know where or how or from whom he acquired the 
shotgun shown in Exhibit A to this statement. However, 
I know that it was kept in our bedroom in our house on 
Eldred Street from the time he got it until shortly after 
his death in 1991. 

During the time my husband was alive, to the best of 
my knowledge, the gun was never used by him except on 
New Year’s Eve when he would take the gun outside and 
fi re it into the air. My husband was not a hunter nor to the 
best of my knowledge did he engage in any other activity 
in which a shotgun might be used.

Sometime towards the end of October 1997, 
approximately two weeks prior to the murder in Sylacauga, 
Alabama for which Harvey Venn and William Kuenzel 
were arrested, Harvey Venn borrowed my husband’s 
shotgun. Although I am not sure I ever met Harvey Venn, 
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I had heard about him from my husband who at that time 
worked with him at the Madix plant in Goodwater. Venn 
knocked on our front door or rang the doorbell between 10 
and 11 p.m. one night and borrowed the gun. I remember 
the incident because my husband and I were already in bed 
and my husband had to go downstairs to open the front 
door and then come up again to get the shotgun. He told 
me at that time that it was Harvey Venn at the door and 
that he wanted to borrow the gun to go hunting.

I heard about the murder within a few days after it 
happened, either from the newspapers, radio, TV or my 
husband. At the time, I remember my husband expressing 
concern that his shotgun borrowed by Venn might have 
been the murder weapon and wondering whether he should 
consult an attorney. Shortly after that, however, he told 
me that the police had ruled out his shotgun as the murder 
weapon. I believe, based on what my husband told me at 
the time, that he was interviewed by the police and that 
he showed them the shotgun that Venn had borrowed 
from him.

I do not recall when the shotgun was returned to us 
or how or by whom. However, after it was returned it was 
once again stored in our bedroom where it remained until 
my husband’s death, as described above.

Other than this one incident involving Harvey Venn, I 
have no recollection of the shotgun having been borrowed 
or used by anyone else other than my husband as described 
above.
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Shortly after my husband’s death in 1991, I moved 
the gun from our bedroom to a van parked in front 
of our house which was used for storage rather than 
transportation. I stored the gun under the back seat in 
the van to make sure that my children wouldn’t fi nd it. 
To the best of my knowledge, there the gun remained 
untouched until March 28, 1998 when I was visited by 
Josiah E. Thompson and his colleague, Luther Brannon, 
who identifi ed themselves as private investigators working 
for an attorney representing William Kuenzel. At that 
time, I removed the gun from the van and showed it to 
Mssrs. Thompson and Brannon who examined it and 
photographed it. (One of their photographs of the shotgun 
is attached hereto as Exhibit A.)

After they left my house on March 28, 1998, I returned 
the gun to the same place in the van where it remained 
until Tuesday, May 5, 1998, when I again removed it to 
show it to Mr. Thompson and Mr. Kuenzel’s attorney, 
David Dretzin. At that time, I turned over the gun to Mr. 
Thompson for examination by experts and for possible 
use as evidence in a proceeding brought by Mr. Kuenzel 
for relief from the sentence of death rendered against 
him in connection with the murder referred to above. At 
that time, on Tuesday, May 5, 1998, Mr. Thompson in my 
presence wrapped the gun in bubble wrap and a garbage 
bag and placed it in a cardboard carton. He then wrote and 
signed a letter to me an exact copy of which is attached 
hereto as Exhibit B. Mssrs. Thompson and Dretzin then 
left with the carton containing the shotgun.
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I might add that I know nothing about guns and dislike 
having them around.

I have made this statement of my own free will and 
not in response to any threat of harm or prom ise of benefi t 
from anyone.

    /s/ Carolyn L. Gibbons

Sworn to before me

this 21 day of Feb, 1999.

/s/ Luther P. Brannon

My commission expires May 11, 2002.
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APPENDIX I — GRAND JURY TESTIMONY
OF APRIL HARRIS, DATED MARCH 9, 1988

 [1] GRAND JURY NUMBERS

107 AND 108

STATE OF ALABAMA

VS:

WILLIAM ERNEST KUENZEL AND HARVEY 
LEONARD VENN

GRAND JURY TESTIMONY OF APRIL HARRIS 
TAKEN BEFORE THE JANUARY 1988 GRAND JURY 
ON MARCH 9, 1988.

BY NELSON G. CONOVER:

Q. Raise your right hand, please. Do you solemnly swear 
to tell the truth, the whole truth, and nothing but the 
truth, so help you God?

A. Yes, sir.

Q. State your name, please.

A. April Harris.

Q. Okay, April, you’re going to have to speak up so 
all these people can hear you, hear? What’s your 
address, please?
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A. Route 1, Box 215F, Sylacauga, Alabama.

Q. Okay.

BY DENNIS SURRETT:

Q. Okay, April, I believe you and Crystal Epperson on 
the night of November the 9th, 1987, went to visit a 
friend over there in Hollins?

A. Yes, sir.

Q. Okay, and I believe you went over there and stayed 
a little while and the three of y’all returned back to 
Sylacauga, to get something to eat, is that right?

A. Yes, sir.

Q. Do you have a judgment as to what time y’all arrived 
over there in Hollins to begin with?

A. It was fairly early in the evening. It hadn’t got good 
and dark yet. I’m not really sure about what time it 
was. It may have been fi ve or six at the latest. 

Q. Okay, and do you have any idea about what time 
it was when y’all came back into Sylacauga to get 
something to eat?

A. About eight.
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[2] Q. Okay, and the roadway that y’all used is what is 
called Highway 511 and going up 511 toward Hollins 
you get the frontal view of the store -- Joe Bob’s -- is 
that right?

A. Yes, sir.

Q. Coming back down, you get the side view with all the 
windows and part of the frontal view?

A. Uh hmm (positive)

Q. Okay, and then y’all left Sylacauga going back to drop 
your friend off?

A. Right.

Q. Okay, and on your way back in what’s your best 
judgment as to the time that y’all were coming home?

A. Between ten and fi fteen till eleven at the latest.

Q. Okay, did you see something that you recognized or 
someone you knew?

A. All I saw was Harvey Venn’s car parked at the side 
of the building.

Q. Okay, that would have been this car here?

A. Yes, sir.
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Q. Okay, and did you see anything else?

A. No, sir, not -- I thought -- I know that there were 
people in the store but I couldn’t make out for sure 
whether it was Harvey Venn and William Kuenzel 
or not.

Q. Okay, do you remember me talking with you down 
there at Sylacauga Police Department?

A. Yes, sir.

Q. And do you remember telling me that’s who it was 
inside there?

A. Yes, sir.

Q. Okay, and now you’re saying you can’t say that’s who 
it was?

A. I don’t -- under oath -- I don’t really want to say that 
it was them, but I feel sure I couldn’t tell what they 
were wearing or give a description of them because 
we were going, driving by, but judging from the 
stature of the people that were in there I believe that 
it was them.

[3] Q. Has anything happened to get you to change?

A. No, sir.
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BY ROBERT RUMSEY:

Q. April, I’m Robert Rumsey, district attorney, and I 
certainly don’t want you to tell anything that you 
don’t know is true, but obviously, and I know that 
you know Venn and I know you know Kuenzel. It’s 
awfully -- it’s obviously also a very important case.

A. Yes, sir.

Q. Did you see anybody else in the store other than two 
white males?

A. No, sir.

Q. Did you see any other cars there?

A. No, sir.

Q. You know that to be Venn’s car.

A. Yes, sir.

Q. It’s your judgment that it was those two people?

A. Yes, sir.

Q. Venn, and Kuenzel? But you’re just a little leary about 
saying -- 

A. For sure.
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Q. That you’re 100% positive?

A. Yes, sir. Because I couldn’t identify the clothes and 
I couldn’t tell for sure. You know, couldn’t really see 
them enough to know that, you know, like I’m looking 
at you and would know who you are. I couldn’t say 
that it was them, but the statue -- the statue of them

Q. Frame, size, height?

A. Their heights, yes, sir.

Q. Length of hair, color of hair?

A. Yes, sir.

Q. Facial hair? Was the same?

A. I couldn’t get any description. I couldn’t really see a 
face.

Q. Has anybody been and talked to you about this?

[4] A. Not anybody but Detective Brasher. Since I gave 
an affi davit at the Sylacauga Police Department --.

(Tape ends)

(Tape begins)

A. We’re at a place called Moses Grocery and Harvey 
had just got this car and he was showing it off and 



Appendix I

168a

when he pulled up there he called us out to come and 
look at it and I walked out with Christy and Chris 
to look at his car. He opened it up, showed us the 
interior, we felt of the interior on the inside of the 
car and I would know the car anywhere.

Q. Where were the two people standing in the store 
when you saw them?

A. In front of the counter.

Q. In front of the counter?

A. Yes, sir.

Q. Could you see anything else?

A. No, sir.

Q. Did you see whether they had anything in their hands 
or anything like that?

A. No, sir.

Q. Did Mrs. Kuenzel say anything to you while ago as 
she was leaving?

A. Not directly to me but she made the statement that 
the gun was at -- she said something like the gun 
was at her house that night.
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Q. Okay.

A. And several of the other witnesses out there heard 
her say the same thing.

Q. Are -- you’re not -- are you scared or anything?

A. No, sir.

Q. But you told Dennis back then that then that it was 
Kuenzel and Venn but now you just can’t say that 
positively?

A. No, sir, not positively.

Q. Did you say it positively then?

A. I said that I believed that it was them.

[5] Q. You still do?

A. I still -- I believe that it was them, but I couldn’t get 
a good desc -- I couldn’t even tell him what they had 
on.

Q. But it’d be your best judgment that it was?

A. It was.

Q. Do you know anything else about it?

A. No, sir.
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Q. Have you talked to either one of them or anything 
before?

A. No, sir. Not -- the only conversation that we had was 
about the car, and since then I hadn’t talked to either 
one of them. Hadn’t even saw either one of them.

Q. And nobody’s called you and -- 

A. No, sir, I haven’t even --

Q. Talked to you about the case whatsoever?

A. No, sir.

Q. Okay.

(Inaudible)

BY GRAND JUROR:

Q. Did you see the cashier?

A. No, sir.
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APPENDIX J —  DECLARATION OF
WILLIAM J. WILLINGHAM,

DATED JANUARY 25, 2002

 DECLARATION OF WILLIAM J WILLINGHAM

My name is William J. Willingham. I am an attorney 
admitted to practice before the courts of the State of 
Alabama. I graduated from the Birmingham School of Law 
in 1979. I was in private practice from 1979 to 1981. I was 
employed as an assistant District Attorney in the offi ce of 
the District Attorney of Talladega County, Alabama from 
1981 to 1985. Since then, I have been engaged in private 
practice as a sole practitioner in Talladega County.

On March 10, 1988, I was appointed by the Court of 
Talladega County to represent William E. Kuenzel, the 
Petitioner herein and then an indigent defendant in a 
capital murder case brought against him by the State of 
Alabama. The case arose out of the murder on November 
9, 1987 of one Linda Offord, a cashier/clerk at Joe Bob’s, a 
convenience store at the intersection of two roads on the 
outskirts of Sylacauga, Alabama in Talladega County. 
On September 22 and 23, 1988, Mr. Kuenzel was tried, 
convicted and sentenced by the jury to death.

By way of background, I had little prior experience 
trying capital cases. While I was employed as an Assistant 
District Attorney from 1981 to 1985, I worked on about 3 
capital cases. However, as a then young and inexperienced 
lawyer, I was the low man on the totem pole, and played 
a minor role in the proceedings. While I was working on 
Mr. Kuenzel’s case, I served as court appointed defense 
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counsel in another capital case in Talladega County, but I 
had no prior experience handling capital cases on my own.

Second, at the time, as a practical matter, Alabama law 
and court practice in Talladega County did not encourage 
court appointed defense counsel to prepare suffi ciently for 
either the guilt phase or the sentencing phase of a murder 
trial. In addition to Mr. Kuenzel’s case, I was appointed 
defense counsel by the same court in six other criminal 
cases, including another murder case, all of which were on 
the court’s criminal trial docket at the same time. Under 
Alabama law, however, I was entitled to only $20.00 per 
hour for my out-of-court time on each case, with a ceiling of 
$1000.00 for each case. I therefore had to limit my out-of-
court time on each of these cases, so that I could continue 
my regular civil practice where my hourly rate was at least 
three times greater, with no ceiling. Otherwise, I could 
not have survived as a sole practitioner.

Thus, in Mr. Kuenzel’s case, between March 10, 1988, 
when I was appointed as his attorney and September 
22, 1988, when his trial began, I devoted a total of 50.9 
hours, or an average of less than two hours per week, 
preparing for the guilt and sentencing phases of his 
trial, including legal research, preparation of motions, 
reviewing discovery material, interviewing witnesses, 
investigating the facts relevant to guilt and sentencing, 
and preparing for trial. During the two month period 
immediately before trial, I had some assistance from 
Steven Adcock, who was appointed co-counsel in June 
1988. However, Mr. Adcock had no prior experience with 
murder cases and he spent most of his out-of-court time 
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on Mr. Kuenzel’s case consulting with me, interviewing 
witnesses together with me and in the fi nal weeks before 
trial preparing for trial rather than investigating the facts 
or interviewing witnesses on his own.

In addition, to some extent, I was lulled into 
complacency. In my view, the State had an extremely 
weak case against Mr. Kuenzel. Based on discovery and 
my interviews with my client and a few witnesses, it 
appeared to me that Mr. Kuenzel had an alibi and that 
the evidence pointed to Harvey Venn, a self-described 
accomplice, rather than Mr. Kuenzel, as the killer. More 
particularly, it appeared that the alleged murder weapon 
had been returned by Mr. Kuenzel to his father, from 
whom he had borrowed it, before rather than after the 
murder, and that he was seen at home sleeping on his 
couch shortly before the murder. In addition, based on the 
reports of the Alabama Department of Forensic Sciences, 
which were turned over to me by the State, the physical 
evidence seemed to point to Mr. Venn rather than Mr. 
Kuenzel as the killer. Blood that matched the blood of 
the victim was found on Mr. Venn’s clothes, not on Mr. 
Kuenzel’s, there was no other physical evidence linking 
Mr. Kuenzel to the crime and it appeared that the killing 
was probably accidental.

Also, the District Attorney perceived that the 
prosecution’s case was problematic. He so informed me 
and shortly before trial offered a life sentence with the 
possibility of parole if Mr. Kuenzel changed his plea from 
not guilty to guilty, an offer initially made and rejected 
by Mr. Kuenzel at the time he was indicted and a strong 
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indication to me that the State did not think it had a strong 
case against him.

In these circumstances, the evidence that was readily 
available to me seemed suffi cient to win the case, and 
so, given all of the other constraints under which I was 
working, I did not pursue investigative leads that might 
have led me to much more persuasive evidence of his 
innocence.

Finally, the consistent practice of the Circuit Court 
of Talladega County was to dispose of criminal cases, 
even capital cases, as quickly as possible, usually with a 
few days of testimony. Individual voir dire was seldom if 
ever allowed, even in capital cases. Defense counsel was 
expected to present the defendant’s case immediately after 
the prosecution presented its case without a continuance 
and with only a few rather than many witnesses. Motions 
for a continuance were routinely denied. Generally, 
there was no funding available in Talladega County for a 
mitigation expert, or for a neurologist or psychiatrist to 
evaluate the defendant’s mental health based on his social 
history and diagnostic testing. (In Mr. Kuenzel’s case, we 
requested funds for a mental health expert and the court 
responded by designating a “counselor” who may not have 
been qualifi ed to evaluate the defendant’s mental health.)

In any event, because of all of these facts and 
circumstances I may not have been adequately prepared 
for the guilt phase of Mr. Kuenzel’s trial and prepared 
hardly at all for the sentencing phase. Since I thought I 
had a good chance of winning at the guilt phase, the time 
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I spent in preparing Mr. Kuenzel’s case was focused on 
persuading the jury that my client was not guilty beyond 
a reasonable doubt, and the task of fi nding suffi cient 
mitigation evidence to persuade the jury to vote for life 
rather than death was neglected.

Reviewing my fi les and the fee declaration I submitted 
to the court, it would appear that my out-of-court time 
preparing for both phases of the trial was allocated 
approximately as follows:

Activity Phase Time
Consultations w/ Mr. Kuenzel Mostly Guilt 8.50
Consultations w/ Mr. K’s 
mother

Mostly 
sentencing

2.25

Consultations w/ Mr. K’s family Mostly guilt 2.75
Consultations w/ probation 
offi cer

Sentencing 1.00

Consultations w/ Investigator Guilt 2.00
Consultations w/ witnesses Guilt 3.50
Consultations w/co-counsel Mostly Guilt 5.00
Legal Research Guilt 4.50
Preparation of Motions Guilt 6.00
Discovery Guilt 6.00
Investigation Guilt 5.00
Review fi le Guilt 3.50
Miscellaneous .90
TOTAL OUT-OF-COURT 
TIME BEFORE TRIAL

50.90
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In preparing for the guilt phase of Mr. Kuenzel’s trial, 
neither I nor Mr. Adcock interviewed or spoke to Crystal 
Floyd, Crystal Epperson, or Sam Gibbons.

Ms. Floyd was identified by Harvey Venn, in his 
statements to the police shortly after the murder and in 
his trial testimony, as a 13 year old girl friend he visited 
the afternoon of November 9, 1987, many hours before 
the murder which occurred shortly after 11 p.m. that 
night. Ms. Floyd was on the State’s witness list but was 
never called to testify. However, I understand from David 
Dretzin, who tells me he has represented Mr. Kuenzel in 
post conviction proceedings, that Ms. Floyd has signed an 
affi davit stating that she was visited by Mr. Venn hardly 
an hour before the murder; that he appeared to her to be 
heavily under the infl uence of drugs and/or alcohol, that he 
was alone, without Mr. Kuenzel; and that she so advised 
the police or the D.A. shortly after the murder.

Ms. Epperson was identifi ed by April Harris – the 
only witness who placed Mr. Kuenzel at the crime scene 
shortly before the murder – as the driver of the vehicle 
in which she was a passenger driving by the crime scene. 
Ms. Epperson also was on the State’s witness list but was 
never called to testify. I understand from Mr. Dretzin 
that Ms. Epperson has signed an affi davit stating that 
she did not see Mr. Kuenzel at the crime scene the night 
of the murder; that she does not believe that Ms. Harris 
saw him either; and that she so advised the police or the 
District Attorney shortly after the murder. Mr. Dretzin 
also advised me that an investigator engaged by him 
has stated in an affi davit that he physically examined 
the crime scene, measured the distance between Ms. 
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Epperson’s vehicle and the door of Joe Bob’s to be about 
200 feet and, on that basis, concluded that it was impossible 
for Ms. Harris to have seen Mr. Kuenzel inside of Joe Bob’s 
as she testifi ed at trial.

Sam Gibbons was identifi ed by Harvey Venn as the 
owner of a 12 gauge shotgun that Mr. Venn acknowledged 
he had in his car the night of the murder. However, Mr. 
Dretzin has told me that he has an affi davit from the 
widow of Sam Gibbons stating that the shotgun borrowed 
by Harvey Venn from her now deceased husband was a 16 
gauge shotgun, not a 12 gauge shotgun, as Venn testifi ed 
at trial; that Mr. Gibbons was interviewed by the police or 
the D.A. shortly after the murder; and that they examined 
the weapon and then returned it to Mr. Gibbons with the 
advice that it was not the murder weapon. Mr. Dretzin 
also tells me that, unlike the other weapons that Mr. 
Venn testifi ed were in his car that night, Mr. Gibbons’ 
shotgun apparently was never turned over to the Alabama 
Department of Forensic Sciences for testing and analysis; 
that Mr. Gibbons’ shotgun was turned over by Mr. Gibbons’ 
widow after Mr. Gibbons’ death to an investigator retained 
by Mr. Dretzin and by the investigator to an independent 
fi rearms expert who examined and tested the weapon and 
who has stated in an affi davit that Mr. Gibbons’ shotgun 
could have been the murder weapon and could easily have 
been fi red accidentally.

The State’s case against Mr. Kuenzel rested almost 
entirely on:

 1) expert testimony that the murder weapon was 
a 16 gauge shotgun;
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 2) Mr. Venn’s testimony that Mr. Kuenzel’s 16 gauge 
shotgun was returned to his father after rather than 
before the murder, that Mr. Kuenzel’s 16 gauge shotgun 
was the only 16 gauge shotgun in his car the night of the 
murder, that Mr. Kuenzel was with him the entire night 
of the murder, and that Mr. Kuenzel was the trigger man 
and Mr. Venn only an accomplice; and

 3) Ms. Harris’s testimony that she saw Mr. Kuenzel 
at the crime scene inside the convenience store shortly 
before the murder, while driving by as a passenger in a 
pickup truck.

I do not excuse myself for not interviewing Ms. 
Floyd, Ms. Harris and Mr. Gibbons. However, the District 
Attorney represented in court before trial that he had 
turned over to defense counsel all Brady material when 
in truth he never turned over to defense counsel any 
statements taken by the police or the D.A. from Ms. Floyd, 
Ms. Epperson or Mr. Gibbons, and never disclosed to 
defense counsel that the shotgun borrowed by Mr. Venn 
from Mr. Gibbons and that was in his car the night of the 
murder was a 16 gauge rather than a 12 gauge shotgun. 
With hindsight, I realize I should not have relied on his 
representations.

Whoever was at fault, I believe that, if Ms. Floyd, 
Ms. Harris and Mr. Gibbons had appeared as defense 
witnesses at Mr. Kuenzel’s trial and testifi ed as indicated 
above, there is a reasonable probability that the jury would 
not have found Mr. Kuenzel guilty beyond a reasonable 
doubt.
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In preparing for the sentencing phase of Mr. Kuenzel’s 
trial, I spoke to Mr. Kuenzel’s mother and to his ex-wife. 
While I may have spoken briefl y to other members of 
the family regarding mitigation, I believe that most of 
my conversations with them were about Mr. Kuenzel’s 
alibi, rather than mitigation. Nor did I interview other 
witnesses for mitigation evidence. As a consequence, I 
failed to unearth much in the way of mitigation evidence 
and was for the most part unaware of the mitigation 
evidence, recited at pages 17 through 19 of Mr. Kuenzel’s 
Second Amended Petition For Writ of Habeas Corpus, that 
came to light after Mr. Kuenzel was convicted, sentenced 
and exhausted his direct appeals.

   /s/     
   WILLIAM J. WILLINGHAM

Sworn to and subscribed before me
this 25 day of January 2002

/s/    
Notary Public
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APPENDIX K — PREVIOUSLY UNPRODUCED 
POLICE NOTES OF HARVEY VENN INTERVIEW, 

DATED NOVEMBER 11, 1987
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APPENDIX L — LETTER FROM DAVID 
KOCHMAN TO J. CLAYTON CRENSHAW, 

DATED AUGUST 14, 2007

ANDERSON KILL & OLICK, P.C.
1251 AVENUE OF THE AMERICAS • 
NEW YORK, NY 10020
TELEPHONE: 212-278-1000 • FAX: 212-278-1733
www.andersonkill.com

David Kochman, Esq.
dkochman@andersonkill.com
(212) 278-1413

August 14, 2007

By Federal Express

J. Clayton Crenshaw
Assistant Attorney General
Offi ce of the Alabama Attorney General
Alabama State House
11 South Union Street
Montgomery, AL 36104

Re: William E. Kuenzel v. Richard F. Allen:
Proposed Joint Motion for Discovery and an
Evidentiary Hearing

Dear Clay:

As we discussed, enclosed please fi nd a draft Proposed 
Joint Motion for Discovery and an Evidentiary Hearing 
for your review, edit and comment.
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In reviewing this document, please know that I had 
the following things in mind while writing this Motion. 
First, in paragraphs 1 through 6, I used my best efforts 
to accurately characterize our mutual understandings 
of each others’ positions. If I misstated any of your 
understandings and/or the accuracy of your positions, I 
sincerely apologize. Please do not take that as offense or 
over-reaching.

Second, the attached Motion is, as you might expect, 
just a first draft. I intended only to put together a 
document which could serve as a starting point for 
discussions between us.

You also requested that I provide current address 
and phone number for Crystal (Floyd) Moore and Carolyn 
Lewis-Gibbons. They are as follows:

Crystal (Floyd) Moore
720 Lower Settlement Road
Sylacauga, AL 35150
(256) 245-6298

Carolyn Lewis Gibbons
75 Eldred Street (formerly 106 Durrell Trail)
Ashland, AL 35251
(256) 354-5535

I also suggested that you may want to speak with Mr. 
Kuenzel’s trial counsel, William Willingham. He can be 
reached at his offi ce at:
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William J. Willingham
733 North Street, East
Talladega, AL 35160
(256) 362-8854

Please feel free to contact these witnesses to review 
and assess the information they provided in their affi davits 
submitted as exhibits to Mr. Kuenzel’s Second Amended 
Habeas Petition.1 While we welcome, and encourage, your 
contacting these, and any other witnesses, if acceptable, 
we would greatly appreciate being allowed to observe 
your inquiries as passive listeners. Please let us know if 
this would be possible.

I look forward to discussing this draft Motion with 
you at your earliest convenience in the near future, and to 
striking a fair balance between ourselves regarding the 
proper scope and limits of discovery. Once again, thank 
you for your time and attention to this matter as well 
as your honest and objective approach to Mr. Kuenzel’s 
claims. I hope you are aware that we recognize, and 
appreciate your handling of this case.

Very truly yours,

/s/    

David Kochman

1.  In February of 2007, these witnesses re-executed versions 
of their affi davits. As we have not yet had an opportunity to present 
these affi davits, we expect to supplement the record with these 
more recently executed, but substantially unchanged, documents.
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DK:DK
Enclosure

cc:  Jeffrey E. Glen, Esq.
 David A. Solomon, Esq.



Appendix M

189a

APPENDIX M — LETTER FROM DAVID 
KOCHMAN TO THE HON. T. MICHAEL PUTNAM, 

DATED JULY 9, 2009

ReedSmith

David A. Kochman
Direct Phone: +1 212 205 6056
Email: dkochman@reedsmith.com

Reed Smith LLP
599 Lexington Avenue
New York, NY 10022-7650
+1 212 521 5400
Fax +1 212 521 5450
reedsmith.com

July 9, 2009

Via Express Mail

Hon. T. Michael Putnam
Magistrate Judge
United States District Court
Northern District of Alabama
Hugo L. Black U.S. Courthouse
1729 Fifth Avenue North
Birmingham, AL 35203

Re:  William E. Kuenzel v. Richard F. Allen, et al., 
No. 2000-cv-00316 (IPG) (TMP)
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Dear Judge Putnam:

We represent Petitioner William Ernest Kuenzel 
(“Mr. Kuenzel”) in connection with the above-referenced 
matter: a fi rst petition for a writ of habeas corpus arising 
out of a 1988 conviction and death sentence.

On November 7, 2007, Your Honor issued an order 
directing the parties to submit briefi ng on the implications, 
if any, of the United States Supreme Court’s decision in 
Allen v. Siebert, 128 S. Ct. 2, 2007 WL 3238767 (2007) 
construing procedural default to the instant matter 
and the Eleventh Circuit’s remand in Kuenzel v. Allen, 
488 F.3d 1341 (11th Cir. 2007). On November 27, 2007, 
the State of Alabama (the “State”) submitted a brief in 
response to the Court’s Order. On December 14, 2007, Mr. 
Kuenzel submitted his response to the Court’s Order and, 
on January 7, 2008, the State submitted a brief in reply 
to Mr. Kuenzel’s submission. Since that time, the matter 
has been sub judice.

Throughout this time, and in an effort to lighten the 
Court’s burden, we have attempted to engage the State 
in a dialogue. Specifi cally, we have sought to understand 
on what evidence the State bases its resolute belief that 
Mr. Kuenzel murdered Linda Jean Offord—let alone was 
at the scene that evening. Despite repeated overtures, we 
have been unable to open a dialogue with the State outside 
of the Courthouse. With appreciation for the Court’s heavy 
case load, we nevertheless feel compelled to remind the 
Court of the arguments presented by this petitioner.
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Mr. Kuenzel is factually innocent. Yet he has existed 
on death row for almost 22 years, every day proclaiming 
his innocence, and without ever having had an evidentiary 
hearing.

The evidence in this case reveals a number of 
material, egregious constitutional violations. Each of these 
violations is magnifi ed and compounded by the weakness 
of the State’s case against Mr. Kuenzel.

The State’s case squarely rests on the testimony 
of Harvey Venn,1 an admitted accomplice who testifi ed 
against Mr. Kuenzel and, in return, was released from 
prison in 1998. Venn’s signifi cance cannot be overstated: 
he is the only witness that places Mr. Kuenzel at the scene, 
or testifi es about anything that transpired leading up to 
or during the murder itself.

But, Venn’s testimony is riddled with holes, glaring 
inconsistencies, fatal omissions and outright fabrications, 
some of which were suborned by the District Attorney.

Worse yet, Venn most likely is the actual killer. 
Multiple witnesses place Venn at the scene, at the time of 
the murder, and did not see Mr. Kuenzel. Venn was seen, 
alone, forty-fi ve minutes before the murder, inebriated 

1. The State expressly acknowledged this fact during 
questioning by the Eleventh Circuit.
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and on drugs.2 Venn was in possession of a .16 gauge 
shotgun, the same gauge shotgun as the murder weapon.3 
And, Venn is directly tied to the only physical evidence 
in this case; the victim’s blood is splattered all over his 
clothes, a fact which he cannot explain, and about which 
he lied at trial.4

On the other hand, Mr. Kuenzel has an alibi for 
his whereabouts 30-60 minutes before the murder, 
over 20 miles from the scene and without means of 
transportation. Mr. Kuenzel’s innocence also is supported 
by two witnesses’ testimony that Mr. Kuenzel was 
not in possession of a fi rearm that evening. In light of 
the foregoing, no reasonable person would give Venn’s 
testimony the benefi t of any doubt.

With the utmost respect, we submit that these facts 
merit a serious examination by this Court. It is for this 
reason that we implore the Court to focus its attention on 

2. Both the police and the District Attorney spoke with the 
witness that provides this information, and the witness repeatedly 
has confi rmed, in detail, that a record of her communications was 
created by the police and the District Attorney. See Attachment, 
re-executed Affidavit of Crystal Anne (Floyd) Moore, dated 
November 25, 2008. Yet, this information never was turned over, 
or even disclosed to defense counsel.

3. The District Attorney knowingly allowed Venn to falsely 
testify that he only was in possession of a .12 gauge shotgun on 
the night of the murder.

4. At trial, Venn claimed the blood on his clothing was
squirrel blood.
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the plight of forty-seven year-old William Ernest Kuenzel. 
There still is a chance for him to make a life outside of 
Holman, and we suggest that he has waited long enough 
to earn at least one substantive review of his claims.

    Respectfully submitted,

    /s/    
    David A. Kochman

Attachment

cc: J. Clayton Crenshaw, Esq.
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APPENDIX N — FINAL SUMMATION TO THE 
JURY BY TALLADEGA COUNTY DISTRICT 
ATTORNEY ROBERT RUMSEY (T. 661-87)

 FINAL SUMMATION TO THE JURY BY
MR. ROBERT RUMSEY

[661] MR. RUMSEY: Ladies and gentlemen, I, too 
want to thank you. I know everybody has done that and 
I’ll do it again. And I know that you know that your service 
is important, because your presence here tells us that, by 
coming up here.

I would also like to say that if I have done anything 
against you or to offend you during the trial of this case, I 
apologize it, and ask you to hold it against me personally, 
and not the people of the State of Alabama, whom I 
represent.

A lot of people say that I frown too much. I look too 
miserable, and, quite frankly, in the eleven years that I 
have been in this job, day after day, week after week, and 
month after month, there is not anything funny once you 
come inside this rail. It is important to the people that I 
represent and I don’t apologize for that.

Now, let me go back and cover just a few things that I 
have got to talk to you about. I’m not going to go into the 
intentional cause of death. I am not going into any detail 
with that. But I do want to talk about it just a minute. If 
you don’t intend a robbery, what do you go in there with 
this [662] for? And if you don’t intend the robbery, what 
do you go in there with this for? There is no question that 
robbery was intended. No question that a robbery was 
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intended. But they didn’t take any money. But that shows 
right there that they were going to take something, by this 
to make somebody turn loose of something. And when you 
level this off at somebody generally they will turn loose 
of it. But not this time. Not this time.

There is no question--you don’t go in there to buy 
a Coca Cola with a .16 gauge shotgun running down by 
your side.

As far as the intentional aspect, I think the Judge 
is going to charge you, and Julian has covered that 
adequately. But, ladies and gentlemen, when you go in 
there with this, you know that you might have to use that.

You know that the .32 caliber pistol right over there 
can be traced. And he knows that, that man seated right 
over there, he knows that projectile can be traced. He 
knows that the pellets, the No. One buckshot can’t be 
traced. And that’s why this goes in. That’s why this goes in.

And the intent is just this. When you take this shotgun 
and you lay it across that counter, [663] you know, that for 
it to take somebody’s life, there has to be something in it. 
So, that takes an act.

You know, because Lawden Yates told you, that that 
has got to be pulled back. And no you know -- nothing 
else -- the only way it will fi re. When you pull that back 
and you pull it, three to fi ve pounds, right there. That’s 
the only way. Because it is in proper working condition. 
That is intent.
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They want to accuse us of putting Harvey Vinn up 
here and telling him to lie. If we were going to resort, 
the Sylacauga Police Department, and the DA’s offi ce, 
were going to resort to that, why don’t you just leave out 
it was an accident. He’s up there, and he is telling what 
he is told, and I submit to you it is the truth, and I want 
to point something out.

I don’t want to talk about a cat and a box and a mouse. 
I don’t want to talk about the Bible. We know the Bible 
is important to hear, and it is important in our lives. But 
to talk about the Bible in support of that man over there 
is an injustice. It is rendered unto Caesar that which is 
Caeser’s, and unto the Lord that which is the Lord’s. And 
we are into Caesar. We are into the [664] law right now. 
That’s what’s important.

Let me cover just this with you. I want to talk about 
a few things that they said, when they were up here. I 
submit to you, the Judge will charge you, as Mr. King 
said, it is really immaterial who is the trigger man and 
who is the wheel man. Because, in the eyes of the law, 
they are all equally guilty, in the aiding and abetting of 
the commission. All you have to do -- you don’t even have 
to be present -- but if you are present, willing, ready, 
and able to render assistance, should assistance become 
necessary. And there ain’t no question that two people 
were there, ready, willing and able to render assistance 
should assistance become necessary.

You listen to the Judge’s charge on that.



Appendix N

197a

If they saw anyone -- if she saw anyone, it was Chris 
Morris. Now, ladies and gentlemen, that is the most 
ridiculous thing I have ever heard in my life. If he’s going 
to protect Chris Morris, why is he going to come down, 
and we know, why is he going to come down, in the initial 
statement on November the 11th and say he went to see 
Chris Morris but he wasn’t home. Then he went to a 
friend’s house.

Billy Kuenzel, when he got that call, when he got that 
call down there at Madex that the [665] police wanted to 
see him, and he goes to Kuenzel, and Kuenzel tells him 
what to say. Kuenzel is the leader. This guy, and I think 
you know it, is a follower. He comes back and writes it 
down that night. If he’s going to protect Chris Morris, why 
would he tell about going to see him and he wasn’t there. 
That is the most ridiculous thing in the world.

And then we come back, and he says, both of them 
-- they are wanting you to give the wheel man more than 
the trigger man. It is immaterial in the eyes of the law 
which is which, but I’ll submit to you the evidence shows 
that that man seated right over there, is, in fact, the one 
that did the killing. But, immaterial of that --immaterial of 
that -- they are both equally guilty in the eyes of the law.

What they are doing, is they are telling you he wasn’t 
there. But, if you believe he was there, then he was the 
wheel man and not the trigger man. And what that is, is 
arguing lesser included crimes. And I’ll tell you what it 
is. It is arguing for sympathy on behalf of the Defendant.
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And I’ll tell you what sympathy is, it is letting a 
criminal go without proper punishment. We reap the 
benefi ts of that today, in today’s society. [666] And then 
Mr. Adcock gets up here and talks about circumstantial 
evidence, and the cat and the mouse.

Ladies and gentlemen, I asked you about circumstantial 
evidence in voir dire. Harvey Vinn is not circumstantial 
evidence. Harvey Vinn is direct testimony.

There is a lot of circumstantial evidence in this case. 
But, circumstantial evidence, ladies and gentlemen, will 
tell you a lot of things, if you will look at it. Something 
Mr. Adcock wouldn’t talk about. He wants to call Harvey 
Vinn a low-life this and that. Harvey Vinn is not my friend. 
Harvey Vinn is not this man’s friend, or these people’s 
friend. Harvey Vinn is a low-life just like Mr. Adcock says. 
But, there is another one in here and that man seated right 
over here. We know that the man that did the killing is a 
low-life. There ain’t no question about that. It is a horrible 
crime. We agree on that. But, if Harvey Vinn is this low-
life, this scum of the earth, that they want to make him, 
this 18 year old, that ain’t never been convicted of a felony. 
Because, if he had, don’t you know they would have asked 
him about it.

MR. ADCOCK: I object to it, Judge.

MR. RUMSEY: Yes, sir, that is admissible [667]
evidence, and he knows it is.

Now, and then they said, oh, Mr. Rumsey got up here 
in the opening statements. I did get up here in the opening 
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statements and say and I quote: “Customers kept coming 
in. Several customers came by. None of the customers 
will be able to identify.” Ladies and gentlemen, they want 
to act like that I ran out, in the last two or three days, 
and brought April Harris in here. April Harris has been 
a witness in this case since Day One, and she is on the 
subpoena list. I couldn’t ask her what she told the police 
the initial time. They could and they didn’t. And this 
insinuation that we run out and drug April Harris in here. 
She has been subpoenaed. She testifi ed before the Grand 
Jury and everything else.

And I will submit this to you. With regard to Harvey 
Vinn. I seriously doubt that Harvey knows exactly how 
many times he went up there. I seriously doubt that he 
can tell you exactly the times that he went up there. He 
had eight to ten beers, by his own testimony. And smoking 
some Marijuana. He probably is not real good on the times 
and places. But it is not my job to get up there and tell 
that man what I want him to tell. It is my job to put him 
up there and let him tell the truth the best [668] that he 
knows it. It is my job to put these witnesses up here, and 
let them tell the truth the best they know it.

And I’ll tell you this. If the State of Alabama 
presented testimony that fi t like a glove, then there is 
something wrong. Because people don’t see, and people 
don’t remember things exactly the same way. And it is 
our job to put this evidence to you.

And my response to that is simply this. That 
inconsistencies are a jewel, because if there is not some 
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inconsistencies, there is something wrong. When people 
are up here telling things that just fi t like a glove. And I 
think you ladies and gentlemen know that, and the Judge 
is going to tell you that.

And I’ll ask you to use one thing when you go back 
into that jury room. Use your commonsense and everyday 
knowledge, as to what happens in your affairs as human 
beings.

And, Harvey Vinn. Again. Mr. Adcock spent most of 
his time on reasonable doubt, and Harvey Vinn. Very little 
time relative to the evidence.

Harvey Vinn got a life sentence. And he is going to be 
eligible for parole in seven to ten years. That’s what the 
law is now. That doesn’t [669] mean he will get parole. But, 
one day he will get parole. But Harvey Vinn is going to 
have to go to the penitentiary for a long time. And he has 
got to go to the penitentiary as a snitch. So, he might have 
gotten out light, but he ain’t got out that light. Because, 
you use your commonsense and everyday knowledge, what 
happens to them.

And I’ll tell you this. He was drunk and he was doped 
up. But he remembers about that killing when they were 
riding down that road. And I’ll submit to you that it was 
said. And I’ll submit to you that everything Mr. Adcock 
waited to get up here in closing arguments about those 
statements, is not exactly right. If it was, he would have 
put those statements into evidence. That he made.
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But he was going down that road. “What happens to 
one happens to another.”

You know that sounds pretty bad here in the 
courtroom. But, can you imagine how it sounded riding 
down 511 when a man had just shot a shotgun and blew a 
woman away? And to say -- Harvey Vinn is not walking 
out this door and back out in society. He’s going to the 
penitentiary as a snitch, and that is tough, in and of itself, 
ladies and gentlemen. But, he did get a benefi t. And Julian 
King didn’t [670] make that agreement as Mr. Willingham 
said. I made the agreement. Maybe it was wrong. Your 
verdict will tell me that today. Maybe it was wrong, but I 
ask you, do you think in the principle, that it is better to 
get one and let another go scot free. Than it is, sometimes 
you have to do it, but it is important to get the other.

But, I’ll submit this to you, ladies and gentlemen. As 
Mr. Vinn said that Mr. Kuenzel said, he said, “How do 
you feel about it?” “I’ll get over it in two or three days.”

That ain’t right. That ain’t justice. And that ain’t fair. 
And I think you know it is not. It is not.

We referred to that lady. We have a dead person in the 
store. We have this. We have taken her clothes out. Who 
is Linda Offord? She was a person that went to work that 
day at 3:00 o’clock, not knowing when she went to work, 
and her daughter was there for a while, that when her 
daughter left, it was the last time she was going to see 
her. Who was that person? She is not just something we 
refer to as a piece of evidence. She was a human being. 
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And that man snuffed her life out just as sure as we are 
sitting in this courtroom today.

[671] I’m not going to keep going over what they said. 
I want to talk to you about what the evidence shows. And 
what does it show? We have talked about Culligan, and 
we have talked about all those people. Let me point this 
out to you. Culligan knew Vinn. People don’t pay-- some 
people pay more attention to some things than others. 
Some people do that. Culligan knew Vinn. But, remember 
this. He got out and he made the train noise. Culligan 
didn’t even look to him, even though he waved to him. He 
just didn’t pay him any attention. But remember what the 
other guy said. He said the driver was sitting there kinda 
with his hands over his eyes and when he heard that noise 
he looked up and he saw him, and he ID’d him.

The other guy ID’s the car, much better because he 
was standing near the door. The car that belonged to the 
woman in the store. But he also ID’s Vinn.

But Templin don’t know anybody down there. He ID’s 
Vinn. Said it was a mid-sized car. Says he couldn’t tell the 
race of the passenger, but he saw he had bushy hair and 
a mustache. Now, you can slick that hair back any way 
you want to. He can’t ID him. It’s not my job to put those 
witnesses [672] up here and let them tell something that 
is not true. It’s my job to put them up here and let them 
tell what they saw and what they heard. And you decide 
what the truth of the matter is.

Phillip Roberts. I’m not going to go through Phillip 
Roberts. Y’all heard all of that. And, if I say anything 
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wrong during these closing arguments and you don’t 
remember it like I did, you take your remembrance and 
your recollection, because it is probably better than mine.

As to where the cars were parked and everything else, 
I’m not going to continue to go through that. But I’ll tell 
you this. April Harris says she saw them in there. And 
April Harris ain’t no surprise in coming up here. She has 
been around a long time. Ever since Day One in this case. 
And she says she saw Vinn and Kuenzel in there. She don’t 
know exactly the time, but between 9:30 and 10:00 o’clock. 
And if we were wanting to get April Harris to lie, why in 
the world, and I don’t think she put the car over here. I 
thought she put it more back over here. But why not just 
get her to put the car back over there? I don’t know where 
they parked the car. I wasn’t there. And these things 
don’t happen in front of people down at the First Baptist 
Church or the [673] Methodist Church. We don’t go out 
and pick where crimes happen. What do you think they 
were waiting up there all night for? Where people would 
get out of their way and there wouldn’t be any witnesses 
in there. Good Gracious.

Dan Lasser, he just says, the only thing Lasser knew 
was the car there and it sets the time frame. He’s the 
man that leaves there at 11:05 or when that cash register 
quits at 11:05.

Diane Mason. She comes down the highway and 
there was a tag over -- and you look at the pictures of 
that bumper. And I know you think I lost my mind by 
putting them in. But you look at that bumper and see if 
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it doesn’t look like where something come across part of 
that bumper. And that’s gonna be that cover coming off 
that tag.

Now, the one things that we can’t answer, according 
to them. That we can’t answer. And I know it’s important 
because I actually heard somebody on the jury say 
“Hum’p” a few minutes ago. The blood on the pants. Blood 
on the pants. I submit it could be one out of twenty people. 
But like Mr. Adcock I believe it to be the blood of Linda 
Offord. I sure do. But I can’t tell you how that blood got 
on there. I don’t know how it got on there. I can [674] give 
you my best judgment. But I’ll tell you, and I’ll show you 
how it didn’t get on there when that woman was shot. And 
that is circumstantial evidence. And I’m gonna tell you it is 
right. Look where it is. It is on the left back leg. And all of 
the evidence is. And that’s why we brought the video and 
stuff in. And you looked at it. There was no blood on this 
side of the counter, not on the fl oor nor on the counter. No 
blood whatsoever. All the blood is back over there.

Oftentimes you can get back splash from a gun. 
Sometimes you don’t. But this time there was no 
backsplash. If there was backsplash, ladies and gentlemen, 
it would have to be on top of that counter or on the fl oor 
back down here, and there is none there. On the top of that 
counter is some clear, and you know what that is, that is 
saliva, right out of the mouth. But there was no blood up 
there whatsoever.

But, you see, this gun, and I don’t want to point it, was 
sitting on that counter. Now there is something on that 
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counter that is a lot closer than that counter. The barrel 
of that gun. And the evidence is, and I’ve got to point it 
back this way. The evidence is that he was here and she 
was [675] here. But, yet, that shot went in at a left to right, 
right to left, excuse me. Right to left. Which means one 
thing. Which means it was not an accident, because when 
that handle was pulled back she turned. That’s the only 
way it could come right to left. She turned. It wasn’t an 
accident, because whoever was in there, and it was Billy 
Kuenzel, pulled that hammer back and she then, after she 
says, “You ain’t gonna get it.” But, at that brief moment, 
and it was very brief, she knew that her life was fi xing to 
be snuffed out. Because when that hammer came back, 
she turned and that’s what puts her--when you position 
that body, that puts it right to left. That’s the only way it 
could have happened. The only way.

Then, in addition to that, she is then shot and then 
when she is shot the saliva comes out of her mouth but the 
blood is not on the counter. And the man is standing like 
this. He’s not standing like this when he shoots her. The 
man is standing facing her and the blood is back here. They 
check Billy Kuenzel for blood, because it was important 
that they check him for blood. Because he was the one that 
should have had blood on him. They didn’t check Harvey 
Vinn for blood, because there was no [676] way that Harvey 
should have had the blood on him, because he didn’t go 
in there. The blood, ladies and gentlemen, ended up on a 
portion of this shotgun and Vinn took the shotgun out of 
the back seat of the car. Just like this. The gun was then 
cleaned and the gun was in good shape. There was no 
blood on the gun.
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That’s where the blood comes to Vinn. There’s no 
way the blood could have come on Vinn in the store when 
the shooting took place because it would have had to be 
elsewhere, either on the countertop or some on this side 
of the counter.

And, ladies and gentlemen, when blood comes out of 
a wound, it is what you call high velocity. It comes out in 
little spatters, not in deep runs, like that. It comes out in 
spatters, high velocity splatters.

MR. ADCOCK: Your Honor, we object to that. There 
has been no testimony of that and nothing to infer it from.

MR. RUMSEY: Well, if it is backsplash you know that 
shell comes in there.

Then, Mr. Vinn says as they get into the car, “Haul-
-- I didn’t mean to do it. It was an accident.” But it wasn’t 
an accident. So, see, as she turned was when the hammer 
went back. And, ladies and gentlemen, there is no accident, 
as I told you earlier, when you load that thing and when 
[ILLEGIBLE] you pull that hammer back [677] and with 
that three to fi ve pounds it takes to pull that trigger. It 
was no accident whatsoever.

They get in the car. And then they go home. And the 
purpose of showing about the pills is simply this. There 
ain’t no question that they went to the drug store and 
bought some pills and no question that they went down 
and sold them. And Vinn was together with him. They 
were together when they sold the pills. They were together 
when they went back uptown. They were together when 



Appendix N

207a

they went to that store. And they were together when 
they went home.

And, ladies and gentlemen, I don’t care what you say, 
but there is no other gun, other than a .16 gauge shotgun 
that killed that woman. And we know that by State’s One 
and Eight. And when Dennis Surrett went down there 
on Wednesday night, he wasn’t looking for a .32 caliber 
Brother or whatever make pistol it was. He was looking 
for a .16 gauge shotgun. Because he knew that was the 
murder weapon. The .16 gauge shotgun wasn’t down there 
on Wednesday night. It hadn’t been delivered back there 
on Sunday by a woman that said the barrel was as big as 
a pen.

But she was there when the shotgun was delivered, 
all right. Do you remember her saying [678] she spent the 
night down there on the 10th, or the 11th. The shotgun was 
delivered after the contact with the police. To get him to 
come down there and make a statement. And they signed 
that Consent to Search, because they knew that shotgun 
wasn’t in there. It was gone Wednesday night. If it had 
been there Surrett would have gotten it. But it was gone.

Harvey said he didn’t remember whether they took 
it back Wednesday or Thursday. But that’s when it went 
back to the house. And, as the little girl said -- I don’t know 
what Sunday it was, I just know it was Sunday before the 
murder. And they told me to make sure I get it right.

And talking about the daddy. I’m not going to get up 
here and crucify the daddy. I feel sorry for the daddy. I 
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feel sorry that his son put him in a position he has to get 
up here and tell something that is not right. I feel sorry 
for him. But, sometimes that happens to parents. But I’ll 
tell you this. It is unusual for him to be out at 10:15 or 
10:30. It would be unusual for him to go out to fi x a toilet 
at that time. But, what did he say? The reason of that was 
when I got home I had an emergency with my son and I 
left there at 4:00 or 4:30, and I couldn’t fi x the toilet then. 
[679] I couldn’t fi x the toilet then. I went at 4:00 or 4:30 to 
the Sylacauga Emergency Room. And then I had my son 
treated and I came back and I ate and I sat and relaxed a 
minute, for a little while, and then I went down there to fi x 
it. The whole thing of the different time frame was simply 
this. He is using that emergency room to justify running 
down there at 10:15 to 10:30. And he didn’t go down there 
at 10:15 or 10:30. In fact, the toilet wasn’t even fi xed the 
next three or four days.

MR. ADCOCK: I object to that. There has been no 
testify of that.

MR. RUMSEY: Yes, sir, it is.

MR. ADCOCK: There has been none of that Judge, 
and we object to it.

MR. RUMSEY: I’ll submit to you, there is no evidence 
that he ever went back the next day and fi xed the toilet. 
I’ll submit this to you. And I sent out, as soon as he said it, 
for the emergency room record. I didn’t know what they 
were going to show. I didn’t know it was going to show that 
he came in there at 1:08 and left at 1:55. And I don’t know 
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whether he was the one that took him in or whether or not 
he is just listed as the responsible party. I don’t know. But 
I know this. That they [680] went to the emergency room 
at 1:08 in the afternoon and that he left there at 1:55. And 
he didn’t take him to the emergency room after he saw 
his son, Billy Kuenzel at 3:00 o’clock. Like he testifi ed to. 
There is no question about that whatsoever. No question 
whatsoever.

And I’m sorry that his son put him in a position to 
have to get up here and tell something that is not true.

And, Tony McElrath. Sure I knew about him. I sure 
did. Tony McElrath has a learning disability. But Tony 
McElrath saw something up there that day or night. Tony 
McElrath did not see the shooting. Because when the 
shooting took place, Kuenzel had that ski mask on. What 
Tony McElrath saw, he is not able to articulate to you. 
And I’m sorry for that. I wish he could. What he saw is, 
he saw Harvey Vinn and he saw William Kuenzel up there 
and Tony was up there. He probably was up there at 3:00 
and he probably was up there at four and fi ve and eight 
and nine. Because he comes and goes a lot. He is not able 
to tell you names, and he is not even able to tell you the 
time frame. He said he went to bed at 3:00 o’clock in the 
afternoon. And I’m sure that he meant it was 3:00 o’clock 
in the morning. He [681] went home and told his mother, 
but he saw something up there, and I’ll submit to you, I 
think he heard something. And, ladies and gentlemen, he 
saw two people in that Buick automobile earlier and he 
knows those two people had something or did that killing.
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And Harvey Vinn was one of them and that man seated 
over there was the other one. And he has got the names 
mixed up. But he didn’t hesitate to point that man out and 
he wouldn’t hesitate to point Harvey Vinn out. But he has 
a learning disability. And that’s why. Don’t you know they 
would have had a fi eld day with me if I had called him up 
here and he said the killing took place at 3:00 o’clock. I 
wish he could tell you and articulate to you exactly what 
happened. But he is not able to. But he saw something out 
there and it involved those two people, Harvey Vinn and 
William Kuenzel. I wonder why they didn’t pull the photos 
out and let him identify Vinn too. Because he could do that. 
I’ll submit to you he could have. And he knows those two 
people had something to do with that killing. There was 
no question in his mind about that. I think you know that. 
That he knows that Vinn and Kuenzel. He doesn’t know 
them by name, but he knows them by face, had something 
to do with that killing.

[682] Ladies and gentlemen, you have heard the 
evidence and I’m not going to continue to go through it 
just time and time again.

And I want you to think about this. And Mr. 
Willingham asked you this. He wanted to say that the 
State of Alabama had entered into an agreement with him 
before he gave those statements. Before those confessions 
were taped. And what did he say? Nothing. They know that 
is not right. That agreement was entered into later. They 
want to imply that we got Vinn to tell that by offering that 
deal to him at that time. And they know that is not right. 
And Vinn has told you that is not right.
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Let me just point this out to you. And Mr. Adcock did 
a good job with his argument and Mr. Willingham did 
also. I submit this case is not all circumstantial evidence. 
There is a lot of direct evidence. I submit that Harvey 
Vinn told you the best he could. There is no question. He 
didn’t remember everything that happened that night. Not 
in detail on the time frames. There is no question about 
that. And I don’t think that y’all had any reason as to why 
he did not, because he was drunk. Because he had been 
smoking marijuana. But I’ll submit to you he was not the 
only one in that shape, either. The evidence is that [683]
the defendant was drinking beer, and stuff, too.

But, ladies and gentlemen, circumstantial evidence 
doesn’t create man. Man creates circumstantial evidence. 
And circumstantial evidence will tell us a little bit about 
what happened in that store that night. There were no 
fi ngerprints there. No fi ngerprints of Ms. Offord, and 
that’s unusual. But, you don’t always leave fi ngerprints. 
But what tell us is what happened around that counter. 
Like I told you before, there was no blood on top of that 
counter. Didn’t no blood come back that way. The blood 
is back over there.

The shoes. They didn’t have any blood on them. This 
didn’t have any blood on it. This was checked for blood. 
This shirt of Harvey Vinn didn’t have any blood on it. 
They neglected to talk about that. But that shotgun right 
there is the only shotgun in the world, in the opinion 
of a renowned expert, that even they stipulated to his 
qualifi cations. That shotgun, to the exclusion of all other 
shotguns in the world, fi red that .16 gauge brass hull that 
was burned and that was in that trash can. And I’ll submit 
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that to you, that that shotgun was, in fact, the shotgun that 
killed that lady. And that spent hull was, in fact, the one.

[684] And as that lady was going down 511 that night 
and that tag was covered. And instead of going on down 
511, they went around that curve as she described, and 
they cut back, because that car was coming behind them, 
they cut back and went down little ole back road to get 
back there to that house. And then they listened to the 
stereo and then they went to bed and then they got up and 
went to work the next morning.

But that was all right, because he was going to get 
over it in two or three days. That’s why Harvey Vinn.

You do what you think is right, and you do what you 
think is just, and that’s all I told you at the beginning, 
and when you do that, and if you think that man over 
there is not guilty then you vote not guilty and you let him 
walk right down that aisle and right back into the public. 
Because that’s where he is going.

But, I submit this to you. Harvey Vinn got a benefi t. 
And Harvey Vinn got up here and told it. I’ll submit to you 
that both of them are guilty of the capital statute. But, it 
is better that Harvey Vinn spend a good bit of time and 
that the man, the other man doesn’t walk free, that man 
that would get over it in two or three days, because that 
is the [685] man.

You know the Sylacauga Police Department and y’all 
have spent a lot of time of your own lives. But, you know 
the Sylacauga Police Department spent a lot of time. You 
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have seen the results, and the evidence that has been 
brought into here. Everything that could be brought 
in, they spent a lot of time doing it. And I’ll submit this 
to you ladies and gentlemen. That evidence, and these 
witnesses, do you think these witnesses wanted to come 
in here? Do you think April Harris wanted to come up 
here? They came up here because they got a subpoena 
just like you ladies and gentlemen did. These witnesses 
that come up here and tell you all they know. And it is up 
to you to go back there, as I told you in the beginning, 
to go back there and sift with an eye, with one single eye 
towards nothing but what the true facts are. And when 
you take those facts, as you determine them to be true, 
and then you take the Judge’s charges as to the law, and 
you take interest, bias, friendship, kinship, but you take 
one thing, more than anything else, you take commonsense 
and everyday knowledge back there and decide the true 
facts of this case.

And I submit to you that the true facts in [686] this 
case, is that that man over there, is guilty of the charge 
in this Indictment. No lesser included. No sympathy. And 
I asked you about that. I asked you about circumstantial 
evidence on voir dire, and I asked you about all kinds of 
things. And I asked one question of you, and probably if 
you go back you would say I would probably have held my 
hand up. Is there any reason that you don’t want to serve? 
I didn’t tell you that it would be easy. But, I’ll submit this 
to you. For the protection of our way of life and freedom. 
That has never been easy. And Mr. Adcock did as good a 
job as I ever heard in laying the duty, in laying the guilt 
on you about your decision. But I ask you that you not 
consider anything but the guilt or innocence in the guilt 
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stage. And that is what I ask you to do now. Not beyond 
some imaginative or speculative doubt. But whether or not 
this man is guilty of what he is charged with in this case.

You know, the witnesses that have come forward, the 
police offi cers. And I’m proud to have been associated with 
offi cers like Murchison and Brasher and Dusty Zook, and 
a lot of other offi cers. They brought the evidence in here 
to you. The DA’s offi ce. We have done the best job we can. 
But, when I sit down my job is done. It then becomes your 
job. It always [687] falls back to you ladies and gentlemen 
of the jury, because you are the triers of the facts. You 
decide what those true facts are. You do what you think 
is right and just in your heart and in your mind and we 
will be satisfi ed. I have done all that I could do with the 
evidence in the case.

But I’ll submit this to you. I don’t know how many 
times, and you have heard it said, “why don’t they do this, 
why don’t they do that.” But they, ladies and gentlemen, 
are you. Because the buck stops right here.

I’ll submit to you this evidence shows that that man is 
guilty beyond a reasonable doubt and to a moral certainty.

And I ask you in the interest of justice and in the name 
of the people of the State of Alabama to go out there and 
fi nd him guilty.

Because, if you don’t, if you vote him not guilty, then 
you put him back out. Because I am not going to do it. 
Thank you very much.
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THE COURT: I think that I can complete my charge 
to you before noon. What we will do, I’ll go ahead and 
complete my charge to you, and allow you to go to lunch 
before you begin your deliberations.


	245688_centered Apx printed.pdf
	245688_Appendix A
	245688_Appendix B
	245688_Appendix C
	245688_Appendix D
	245688_Appendix E
	245688_Appendix F
	245688_Appendix G
	245688_Appendix H
	245688_Appendix I
	245688_Appendix J
	245688_Appendix K
	245688_Appendix L
	245688_Appendix M
	245688_Appendix N



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




